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ABSTRACT 


Oil  and  gas  pipelines  are  a  relatively  recent 
phenomenon  in  Australia.  In  1968,  one  crude  oil  trunk 
pipeline  was  operating.  Now,  there  are  crude  oil  or  nat¬ 
ural  gas  pipelines  in  operation  or  under  construction  in 
every  mainland  State. 

These  rapid  developments  have  been  accompanied 
by  and,  indeed,  enabled  by  the  establishment  of  a  separ¬ 
ate  regulatory  regime  dealing  with  pipelines.  American 
experience  has  shown  that  the  control  of  pipelines  may 
potentially  lead  to  the  control  of  the  petroleum  industry 
itself.  The  effectiveness  of  the  Australian  regulatory 
regime  may,  therefore,  be  critical  to  the  proper  regula¬ 
tion  of  the  development  and  utilization  of  the  country's 
petroleum  resources . 

The  thesis  examines  that  regime  with  a  view  to 
identifying  the  major  issues  involved  in  the  regulation 
of  oil  and  gas  pipelines  in  the  context  of  the  construc¬ 
tion  and  operational  techniques  employed  by  the  industry, 
in  light  of  the  histories  of  the  regulation  of  the  indus¬ 
try  in  the  United  States  of  America  and  Canada  and  in 
terms  of  the  Australian  setting.  The  effectiveness  of 
the  present  legislation  in  dealing  with  the  issues  so 
identified  is  assessed. 


IV 


The  general  conclusion  is  that  the  legislation 
has  not  confronted  these  issues  inasmuch  as  it  merely 
licenses,  rather  than  regulates,  pipelines. 
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CHAPTER  I 


INTRODUCTION 


An  oil  and  gas  producing  industry  of  any  signif¬ 
icance  has  emerged  in  Australia  in  only  the  past  five  or 
so  years.  Although  there  had  been  some  production  prior 
to  1969  -  of  both  oil  and  gas  in  Queensland  and  of  oil  in 
Western  Australia  -  that  year  witnessed  the  commencement 
of  production  from  the  major  off-shore  fields  in  Bass 
Strait  and  the  connection  of  three  State  capitals  to  sup¬ 
plies  of  natural  gas.  By  1970-71,  indigenous  crude  oil 

was  supplying  51  per  cent  of  total  Australian  refinery  in- 
r  2  j 

put ^  and  the  share  of  total  consumption  of  primary 

energy  supplied  by  natural  gas  had  risen  to  3.4  per  cent 

r  3  'j 

from  practically  zero  as  recently  as  1967-68.  These 

proportions  had  risen  to  67  per  cent  and  6.1  per  cent  re¬ 
spectively  by  1972-73.^) 

Concurrently  with  these  dramatic  developments, 
a  petroleum  pipeline  industry  has  also  become  established. 
At  the  time  of  writing,  trunk  pipelines  supplying  natural 
gas  are  operating  in  four  States.  The  country's  first 
interstate  gas  pipeline  is  under  construction  and  with  its 
projected  completion  in  1975  all  mainland  State  capitals 
will  be  supplied  with  natural  gas  delivered  by  pipeline. 
Major  trunk  pipelines  delivering  crude  oil  are  presently 
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operating  in  two  States. 

'’Oil  in  the  field  tanks".  Max  W.  Ball  wrote  in 
his  1940  classic  study  of  the  oil  industry,^-*  "is  like  a 
fat  steer  on  the  range;  it  needs  to  be  taken  thence  and 
made  into  something  useful.  The  task  of  taking  it  usually 
falls  to  a  pipeline..."  Although  written  with  reference 
to  oil,  these  words  apply  equally  to  natural  gas  and  it 
follows  from  them  that  the  control  of  pipelines  may  lead 
to  the  control  of  the  oil  and  gas  industry  itself. 

It  is  not  surprising,  therefore,  that  oil  and 
gas  pipelines  should  be  subject  to  regulatory  control  and, 
indeed,  the  Parliaments  of  three  States  have  enacted  sep¬ 
arate  pipelines  legislation  for  this  purpose,  while  a 
fourth  has  substantially  revised  its  existing  petroleum 
legislation  to  provide  for  the  licensing  of  trunk  pipe¬ 
lines.  In  addition,  three  government  pipeline  corpora¬ 
tions  have  been  established  by  statute. 

It  is  this  legislation,  and  the  regulatory  re¬ 
gime  it  establishes,  that  is  the  main  subject  of  the 
present  study.  The  aim,  however,  is  broader  than  to 
simply  examine  the  Australian  pipeline  legislation  from 
the  lawyer's  point  of  view.  The  study  is  not  a  legal 
study  in  the  "black  letter  law"  sense  of  stating  the  law 
in  a  particular  field  and  applying  that  law  to  given 
situations  or,  more  simply,  in  the  sense  of  stating  the 
law  of  oil  and  gas  pipelines.  It  is  a  policy-oriented 
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study  which  attempts  to  use  the  lawyer's  method  of  analy¬ 
sis  to  identify  the  major  issues  involved  in  the  regula¬ 
tion  of  oil  and  gas  pipelines  in  the  context  of  experience 
in  other  jurisdictions  and  of  the  measures  that  have  been 
taken  to  date  to  deal  with  those  issues. 

The  aim  of  the  study,  then,  is  to  identify  the 
major  issues  involved  in  the  regulation  of  oil  and  gas 
pipelines.  In  a  sense,  the  study  is  an  attempt  to  answer 
the  question  of  what  really  are  the  issues  in  this  area 
rather  than  an  attempt  to  offer  solutions  to  those  issues. 

The  need  for  this  type  of  approach  arises  from 
what  is  submitted  to  have  been  a  lack  of  proper  apprecia¬ 
tion  of  the  issues  to  date.  This  has  been  particularly  so 
on  the  part  of  the  governments  and  legislators  responsible 
for  the  present  legislation,  and  probably  stems  from  the 
fact  that  most  of  that  legislation,  although  drafted  in 
terms  of  general  application,  was  considered  in  the  con¬ 
text  of  proposals  for  particular  pipelines.  A  number  of 
instances  will  become  apparent  in  the  following  pages  and 
a  few  only  need  be  mentioned  at  this  point.  First,  there 
was  a  tendency  in  considering  the  present  legislation  to 
look  to  North  American  precedents  without  appreciating,  on 
the  one  hand,  those  circumstances  in  the  North  American 
experience  that  are  to  be  contrasted  with  the  Australian 
setting  and,  on  the  other  hand,  that  in  some  cases  the 
legislation  being  compared  to  North  American  precedents 
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was  in  fact  fundamentally  different.  Secondly,  there 
seems  to  have  been  a  general  failure  to  appreciate  the 
distinction  between  r egulating  an  activity  and  undertaking 
that  activity  directly.  And  thirdly,  there  has  been  a 
failure  to  appreciate  the  different  demands  imposed  on 
regulatory  mechanisms  by  oil  pipelines  on  the  one  hand 
and  gas  pipelines  on  the  other. 

A  further  word  is  necessary  about  this  last 
point.  The  discussion  in  Chapters  II  and  III  will  indi¬ 
cate  that  there  are  some  fundamental  differences  between 
the  operation  of  oil  pipelines  and  the  operation  of  gas 
pipelines  and  between  the  histories  of  the  regulation  of 
each  in  North  America.  These  differences  might  call  for 
different  treatment  of  each  in  Australia,  but  the  fact 
that  they  have  not  been  widely  appreciated  in  the  Austra¬ 
lian  legislation  to  date  suggests  a  caution  about  termin¬ 
ology  in  the  following  pages.  The  expressions  "oil  pipe¬ 
line"  and  "gas  pipeline"  should  be  treated  as  being  more 
or  less  mutually  exclusive.  The  expressions  "petroleum 
pipelines"  or  "oil  and  gas  pipelines"  are  used  where  both 
are  intended  to  be  covered. 

The  study  commences  in  Chapter  II  with  an  exam¬ 
ination  of  the  technical  background  to  the  construction 
and  operation  of  pipelines  and  includes  an  examination  of 
the  structure  of  the  pipeline  industry.  Clearly,  if  the 
real  issues  raised  by  the  subject  are  to  be  identified. 
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the  regulation  of  the  industry  cannot  be  discussed  prop¬ 
erly  in  any  context  other  than  that  of  the  way  in  which 
the  industry  operates. 

Chapter  III  examines  the  American  and  Canadian 
experiences  with  the  regulation  of  petroleum  pipelines. 
These  particular  jurisdictions  have  been  selected  for 
essentially  two  reasons.  First,  they  are  the  foreign 
jurisdictions  to  which  Australia  has  looked  primarily  for 
precedents  for  the  regulation  of  its  oil  and  gas  industry 
generally  and  the  pipeline  industry  in  particular.  Second 
ly,  each  of  those  countries  has  a  well  established  and  ex¬ 
tensive  pipeline  industry  operating  under  a  sophisticated, 
although  not  necessarily  successful,  regulatory  regime. 
Greater  attention  is  given  to  the  American  experience  as 
it  is  in  that  country  that  major  controversy  has  surr¬ 
ounded  the  regulation  of  the  oil  and  gas  pipeline  industry 
The  history  of  that  controversy  is  examined  with  a  view  to 
identifying  the  sorts  of  issues  which  experience  has 
shown  may  emerge,  rather  than  with  a  view  to  assessing 
the  merits  themselves  of  the  controversy.  It  is  the  fact 
of  the  controversy  that  is  important  to  the  present  study. 

The  aim  of  Chapter  IV  is  to  examine  the  Austra¬ 
lian  setting  with  a  view  to  first  identifying  the  basic 
contrasts  with  the  American  and  Canadian  experiences  so 
that  the  value  of  precedents  from  those  jurisdictions 
might  be  better  appreciated.  The  Chapter  then  attempts 
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to  identify  the  major  issues  in  the  regulation  of  oil  and 
gas  pipelines  in  Australia.  It  concludes  with  an  examin¬ 
ation  of  the  extent  to  which  these  issues  have  been  the 
subject  of  identifiable  policies.  It  is,  essentially,  the 
backbone  of  the  study  as  the  comments  on  the  Australian 
legislation  in  the  following  three  Chapters  generally 
depend  for  their  efficacy  on  the  validity  of  its  conclu¬ 
sions. 

Finally,  a  word  about  sources.  The  material  in 
Chapters  II  and  III  has  been  based  mainly  on  secondary 
sources  such  as  American  and  Canadian  writings.  The  re¬ 
mainder  of  the  study  is  based  almost  entirely  on  the  re¬ 
sults  of  research  from  primary  sources.  These  included 
the  Australian  legislation  itself,  parliamentary  debates, 
government  reports  and  documents,  reports  of  the  govern¬ 
ment  pipeline  authorities,  studies  on  behalf  of  govern¬ 
ments  and  correspondence  with  Australian  government 
officials  and  petroleum  companies. 
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FOOTNOTES  -  CHAPTER  I 


(1)  The  development  of  the  Australian  industry  is  dis¬ 
cussed  in  more  detail  in  Chapter  IV,  infra3  at  pp . 

99  et  seq . 

(2)  The  Petroleum  Information  Bureau  (Australia),  Oil  and 
Australia:  The  Figures  behind  the  Facts  1971 3  at  p. 


(3)  The  Petroleum  Information  Bureau  (Australia),  Oil  and 
Australia:  The  Figures  behind  the  Facts  1973 3  at  p. 

30. 

(4)  Id. 3  at  pp.  6,  30. 

(5)  Ball,  This  Fascinating  Oil  Business 3  at  p.  173  (1940). 

(6)  See  further  Chapter  VI,  infra3  at  pp .  187  et  seq. 
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CHAPTER  II 


THE  CONSTRUCTION  AND  OPERATION  OF  PIPELINES 

Pipe  1 ining ,  ^ ^  while  sharing  limited  similar¬ 
ities  with  other  forms  of  transportation  such  as  rail- 
(2)  . 

ways,  is  a  distinct  industry  with  its  own  peculiar¬ 
ities.  This  is  evidenced  partly  by  the  very  existence  of 
the  regulatory  regime  that  is  the  subject  of  this  study. 
However,  mere  acknowledgment  of  the  existence  of  the 
problems  and  requirements  of  the  industry  is  insufficient. 
Some  understanding  of  the  nature  and  operation  of  pipe¬ 
lines  is  necessary  to  any  meaningful  discussion  of  regu¬ 
latory  controls. 


SECTION  I 

CONSTRUCTION  OF  PIPELINES 

(i)  Planning  and  Right-of-way  Acquisition: 

It  seems  to  be  generally  true,  with  some  excep¬ 
tions,  that  the  world's  oil  and  gas  reserves  are  located 
at  vast  distances  from  markets.  It  is  this  fact  which 
creates  the  need  for  pipelines  -  among  other  means  of 
transportation  -  in  the  petroleum  industry.  But  while  it 
may  be  too  obvious  for  statement  that  the  need  for  a  pipe- 
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line  arises  from  the  need  to  move  oil  or  gas  to  markets, 
the  existence  of  such  a  need  is  only  the  first  step  in  a 
long  series  of  considerations  involved  in  determining 
whether  a  particular  pipeline  is  to  be  constructed. 

An  illustration  is  readily  found  in  the  Austra¬ 
lian  scene.  As  early  as  1965,  reserves  of  natural  gas 
sufficient  to  supply  both  the  Melbourne  and  Sydney  mar¬ 
kets  were  known  to  exist  in  Bass  Strait.  The  possibility 
of  a  pipeline  to  Sydney  was  discussed  shortly  thereafter 
and  led  to  intense  negotiations  towards  the  end  of  1969 
which  made  it  appear  that  a  start  on  construction  was 
imminent.  In  fact,  however,  these  negotiations  proved 
abortive  and  it  is  now  unlikely  that  a  pipeline  will  ever 
be  built  from  Bass  Strait  to  Sydney.  Instead,  a  gas  line 
from  the  Moomba-Gidgealpa  fields  in  South  Australia  to 
Sydney  is  presently  under  construction. 

Obviously,  then,  it  is  an  oversimplification  to 
say  that  reserves  are  known  at  A,  an  unsupplied  market 
exists  at  B,  and  therefore  a  pipeline  should  be  built 
from  A  to  B.  However,  recognition  of  the  possibility  of 
supplying  a  market  at  B  from  reserves  at  A  is  the  obvious 
first  step  in  planning  a  pipeline.  Invariably,  the  person 
to  recognise  this  will  be  the  discoverer  of  the  reserves 
as  he  will  be  anxious  to  find  a  market  as  quickly  as 
possible  as  it  is  not  until  the  product  of  his  discovery 
is  marketed  that  he  can  realise  any  return  on  his 


* 
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investment.^  ^  Thus,  in  the  simplest  situation,  the  dis¬ 
coverer  himself  will  seek  permission  to  construct  a  pipe¬ 
line  from  reserves  under  his  control  to  the  nearest  mar¬ 
ket  of  a  size  sufficient  to  justify  the  necessary  addi¬ 
tional  investment  in  the  pipeline.  He  may  do  this  either 
within  the  framework  of  his  existing  organisation  by 
simply  establishing  a  "pipeline  department"  or  by  the 
incorporation  of  a  subsiduary  company  to  construct  and 
operate  pipelines. 

The  investment  necessary  for  a  pipeline,  how¬ 
ever,  may  be  beyond  the  resources  of  the  discoverer  alone 
in  which  case  he  will  seek  alternative  means  of  financing 
such  a  project.  Several  of  these  are  available,  some  of 
which  have  already  been  employed  in  Australia. 

The  first  is  to  promote  the  formation  of  an 
independent  pipeline  company  which  will  attract  outside 
investment,  although  the  discoverer  may  hold  a  substantial 
interest.  This  method  has  been  adopted  for  both  the  major 
pipelines  in  Queensland.  Associated  Pipelines  Limited, 
owner  of  the  Roma  to  Brisbane  gas  line,  is  owned  equally 
by  the  Associated  Group,  producer  of  the  Roma  gas  fields, 
and  Southern  Union  Gas  Company,  an  integrated  natural  gas 
utility  based  in  Dallas,  Texas.  Moonie  Pipeline  Company 
Ltd.,  operator  of  the  Moonie  to  Brisbane  crude  oil  line, 
is  an  independent,  non-profit  making  company. 

A  second  alternative  is  for  a  group  of  producers 


. 
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in  a  particular  field  or  area  to  pool  their  resources  in 
promoting  a  pipeline  company.  This  was  the  method  adopted 
in  Canada  in  forming  Trans-Mountain  Pipeline  Company  and 
is  the  method  behind  the  Trans  Alaska  Pipeline  System  and 
the  proposed  Mackenzie  Valley  gas  pipeline  in  Canada.  It 
is  a  method  less  likely  to  be  adopted  in  Australia  where 
the  probability  is  that  all  the  resources  of  one  field 
will  be  held  under  lease  to  the  one  producer  as  a  result 
of  the  large  production  tracts  permitted  by  the  Austra¬ 
lian  legislation.^^ 

The  third  method  relevant  to  the  Australian 

scene  is  to  establish  a  gov ernment -owned  authority  to 

construct  and  operate  pipelines.  Although  part  of  the 

Trans  Canada  gas  pipeline  system  was  constructed  by  a 

crown  corporation  established  for  that  purpose,  ^  there 

is  really  no  North  American  precedent  of  general  applica- 

m 

t i on  for  this  approach.  ^  J  However,  it  is  already  well 
established  in  Australia.  It  appears  that  all  interstate 
pipelines  will  be  constructed  and  operated  by  the  Federal 
Pipeline  Authority.  The  gas  line  supplying  the  Ade¬ 

laide  market  is  operated  by  the  Natural  Gas  Pipelines 
Authority  of  South  Australia*-9^  and  the  Victorian  gas 
lines  were  constructed,  and  for  a  time  operated,  by  the 
Victorian  Pipelines  Commission,  although  the  Commission 
was  subsequently  abolished  and  its  responsibilities  were 
assumed  by  the  government - owned  Gas  and  Fuel 
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Corpor at  ion .  ^ ^  Not  all  jurisdictions  have  adopted  this 
method,  however.  Both  Western  Australia  and  Queensland 
have  refrained  from  direct  participation  in  pipeline  con¬ 
struction  and  operation  and  even  South  Australia  and  Vic¬ 
toria  have  restricted  the  operations  of  their  respective 
authorities  to  gas  pipelines.  Only  the  federal  Pipeline 
Authority  has  jurisdiction  with  respect  to  both  oil  and 
gas  pipelines. 

One  further  matter  relevant  to  the  initial 
planning  of  a  pipeline  should  be  mentioned  briefly.  Gen¬ 
erally,  the  existence  of  a  market  induces  the  very  search 
for  oil  and  natural  gas  so  that,  once  found,  the  problem 
will  be  simply  to  move  these  minerals  to  an  existing  mar¬ 
ket.  For  example,  by  1964  the  available  reserves  in  the 
Roma  gas  field  made  the  construction  of  a  pipeline  to 
Brisbane  essential.  Yet  at  the  time,  the  existing  Bris¬ 
bane  coal-gas  sales  were  insufficient  to  justify  the  ex¬ 
pense  involved  in  constructing  a  pipeline  to  carry  the 
equivalent  amount  of  natural  gas.  It  was  only  as  a  re¬ 
sult  of  approaches  by  the  Associated  Group  and  the  Queens¬ 
land  Government,  that  a  major  natural  gas  user,  Austral- 
Pacific  Fertilizers  Ltd.,  was  attracted  to  Brisbane,  thus 
making  the  pipeline  project  feasible.  To  this  extent  it 
can  be  said  that  a  market  for  Roma  gas  was  created  by  the 
Associated  Group. 

The  other  problem  to  be  resolved  at  this  early 
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stage  of  planning  a  pipeline  is  the  securing  of  finance. 
However,  as  this  will  be  involved  with  the  question  of 
who  is  to  build  a  particular  pipeline,  and  in  many  cases 
will  itself  determine  that  question,  little  can  be  added 
to  the  comments  that  have  already  been  made  except  to 
note  that  several  methods  have  been  adopted  in  Australia. 
All  the  existing  crude  oil  pipelines  have  been  financed 
by  private  enterprise,  generally  by  the  producing  company. 
With  natural  gas  pipelines,  however,  three  different 
methods  of  financing  have  been  used  to  date.  First,  the 
Roma  to  Brisbane  and  Dongara  to  Perth  lines  were  privately 
financed.  Secondly,  the  Victorian  Government  wholly 
financed  the  trunk  line  supplying  the  Melbourne  area  and 
the  Federal  Government  is  financing  the  operations  of 
the  Pipeline  Authority.  The  third  arrangement  is  that 
adopted  in  South  Australia  where  the  Gidgealpa-Moomba  to 
Adelaide  line  was  financed  by  an  arrangement  between  the 
Federal  and  State  Governments  and  the  Australian  Loan 
Counc i 1  .  ^  ^ ) 

These  comments  on  the  questions  of  who  is  to 
finance  and  build  a  pipeline  are,  of  course,  far  from 
exhaustive  but  they  are  sufficient  to  outline  the  com¬ 
plexity  of  the  issues  involved  before  any  project  reaches 
the  drawing  board.  Once  they  are  resolved  the  project  is 
primarily  one  for  the  engineers  and  company  economists. 

The  first  question  to  be  resolved  at  this  next 
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stage  is  that  of  pipeline  capacity,  capacity  being  the 
rate  of  flow  and  not  the  volume  required  to  fill  the 
line,  usually  expressed  in  barrels  per  day  for  oil 

lines  and  cubic  feet  per  day  for  gas  lines.  For  present 
purposes,  it  is  sufficient  to  note  that  the  capacity  of 
a  pipeline  is  determined  as  much  by  installed  pumping 
capacity  as  it  is  by  pipe  diameter,  so  that  capacity  can 
be  increased  by  the  installation  of  further  pump  facil¬ 
ities.  In  the  initial  stages  though,  the  question  is 
determined  by  considering  available  reserves,  present 
demand,  any  likely  increase  in  demand,  the  prospect  of 
new  markets  and  the  possibility  of  further  reserves  being 
di scovered .  ^  ^ ) 

Planning  proceeds  to  a  more  detailed  selection 
of  the  route,  although  some  preliminary  investigation  may 
have  been  made  in  this  direction  with  the  earliest  feas¬ 
ibility  studies.  Generally  speaking,  the  cheapest 

route  will  be  the  shortest  and  the  proposed  pipeline  will 
normally  proceed  in  a  straight  line  from  the  field  to  its 
destination.  The  Gidgealpa-Moomba  to  Adelaide  gas  line, 
for  example,  proceeds  in  a  virtually  straight  line  from 
the  processing  plant  near  Innamincka . ^  However,  the 
possibility  of  serving  intermediate  markets  may  result 
in  significant  deviations  from  the  shortest  route  to 
major  markets.  Other  factors,  too,  may  result  in  devia¬ 
tions,  such  as  the  aim  as  far  as  possible  to  avoid 
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rivers,  lakes  and  mountain  ranges,  cities  and  towns,  un¬ 
less  they  are  being  supplied  by  the  line,  and  properties 
which  would  involve  excessive  costs  for  rights-of-way.  (-17) 
The  next  step  after  the  route  has  been  selected, 
and  any  necessary  licences  have  been  secured,  is  for 

rights-of-way  to  be  acquired  from  the  various  property 
owners.  This  is  an  extremely  complex  procedure  involving 
individual  negotiations  by  the  pipeline  company’s  repre¬ 
sentatives  with  every  owner.  It  was  even  more  complex 
before  statutory  provisions  gave  pipeline  companies  the 
right  of  expropriation.  For  example,  representatives  of 
the  Buckeye  Pipeline  Company  in  the  U.S.,  to  obtain  ease¬ 
ments  for  the  original  368  miles  of  the  Eastern  Products 
System,  had  to  negotiate  with  2,517  people  owning  1,742 
parcels  of  land  to  be  crossed,  as  well  as  obtain  permits 

to  cross  504  roads,  58  railroads,  11  rivers  and  nine 
(19) 

canals.  Although  the  negotiations  themselves  are 

less  complex  now  that  the  pipeline  company  or  authority 
can  enlist  the  support  of  statutory  expropriation  pro¬ 
cedures,  ^  ^  nevertheless  each  owner  must  be  approached. 

Acquisition  of  the  right-of-way  for  the  Dutson  to  Dande- 
nong  gas  line  constructed  by  the  Victorian  Pipelines 
Commission,  for  example,  involved  negotiations  with  244 
property  owners. 

The  width  of  right-of-way  acquired  will  vary 
from  project  to  project  but  will  include  sufficient 


area 
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for  construction  machinery  to  operate  alongside  the 
trench  “  and  in  some  cases  provision  will  be  made  for 
possible  future  duplication.  At  this  stage,  too,  land 
must  be  acquired  for  pump  stations  and,  in  the  case  of 
crude  oil  lines,  for  terminal  and  emergency  tank  farms. 

(ii)  The  Construction  "Spread": 

Once  planning  and  the  acquisition  of  rights-of- 
way  have  been  completed,  the  first  mechanical  steps  in  the 
construction  of  a  pipeline  are  taken.  It  is  this  aspect 
of  pipelining  that,  in  the  earlier  days  of  manual  con¬ 
struction,  bred  a  somewhat  romantic  air  in  which  the  pipe¬ 
line  gangs  lived  in  tough  and  often  drunken  isolation.  ^3) 
Their  work  was  rigorous  and  demanding  with  everything  from 
trench-digging  to  pipe  handling  and  back-filling  being 
done  by  hand.  Even  the  joints  were  manually  threaded  to¬ 
gether  by  "tong  gangs"  before  the  widespread  use  of 
welding  .  ) 

Although  many  of  the  physical  demands  have  been 
removed  by  the  mechanisation  of  almost  every  aspect  of 
the  operation,  pipelining  is  still  "a  Paul  Bunyan  opera¬ 
tion  -  one  of  the  toughest,  fastest,  riskiest,  most  spec¬ 
tacular  types  of  construction  jobs  of  the  century.  The 
pipeliners  enact  a  drama  that  rivals  last  century's 
building  of  railroads  .  .  .  [with]  a  unit  of  men  and 

machines  as  self-contained  as  an  army  division,  capable 
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of  propelling  itself  cross-country  at  astonishing  speed  . 

(2  5) 

•  •"  There  may  be,  and  on  longer  projects  almost 

certainly  will  be,  more  than  one  of  these  units  each  of 
which  is  known  as  a  "spread”. 

The  first  task  is  to  clear  the  right-of-way  by 
removing  standing  timber  and  all  other  obstacles. 

All  fences  across  the  pipeline  route  have  to  be  cut  and 
temporary  gates  installed.  Access  roads  for  the  pipe 
and  other  supplies  to  be  brought  in  will  also  have  to  be 
constructed.  Some  grading  may  be  involved  but,  unlike 
railways  and  to  a  lesser  extent  roads,  it  is  not  necess¬ 
ary  to  make  the  pipeline  route  as  nearly  level  as  possible. 

Once  the  right-of-way  is  cleared,  work  commences 

on  ditching.  The  pipe,  usually  in  lengths  of  about  40 
(2  7) 

feet,  is  then  "strung"  alongside  the  ditch.  Any  lat¬ 

eral  or  horizontal  bends  necessary  in  the  pipe  are  made 
alongside  the  ditch  with  special  pipe-bending  machines. 

Certain  obstacles  requiring  special  treatment 
are  met  on  practically  every  right-of-way,  the  most  com¬ 
mon  being  road,  railway  and  river  crossings .  With 

roads  and  railways,  a  tunnel  is  usually  bored  under  the 
embankments,  a  casing  of  slightly  larger  diameter  than 
the  pipe  inserted,  and  the  pipe  fed  through  this  casing 
so  that  no  interference  to  the  road  surface  or  rails  is 
involved.  The  manner  in  which  river  crossings  are  made 
varies  according  to  the  particular  circumstances. 


' 
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Sometimes  overhead  crossings  are  made,  but  these  are  the 
exception  rather  than  the  rule.  More  usually,  the  pipe  is 
laid  under  river  beds  and  covered.  Such  sections  of  the 
pipeline  may  be  encased  in  concrete,  or  weighted  in  some 
other  manner,  to  prevent  them  from  floating  to  the  surface. 
Specialized  contractors  may  be  called  in  for  larger  river 
crossings.  If  the  pipe  across  a  river  is  lost,  the  whole 
line  may  be  shut  down  for  a  considerable  length  of  time 
and  extensive  pollution  will  result. 

On  the  ordinary  sections  of  the  right-of-way, 
the  next  step  is  for  the  pipe  to  be  aligned  and  welded. 

The  lengths  of  pipe  are  aligned  with  clamps  and  then 
welded  alongside  the  trench.  The  quality  of  the  welding 
is  inspected  visually  and  usually  by  X-ray  or  gamma-ray 
photographic  records  as  well.^30)  All  welds  which  prove 
defective  must  be  cut  out  and  redone  but  usually  this  is 
required  with  only  a  few  joints. 

Following  welding,  the  now  almost  continuous 
length  of  pipe  is  cleaned  and  covered  with  a  protective 
coating  by  a  machine  which  travels  along  the  pipe.*'31) 

The  usual  method  is  for  the  pipe  to  be  "cradled”  into 
the  ditch  by  side-boom  tractors  as  it  emerges  from  the 
coating  machine.  The  pipe  is,  of  course,  flexible  when 
joined  in  continuous  lengths  and  thus  can  be  laid  into 
the  trench  in  more  or  less  one  unit,  limiting  the  only 
welding  done  in  the  trench  itself  to  certain  tie-ins. 


. 
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Once  laid  in  the  trench,  the  excavated  material  is  back¬ 


filled,  fences  and  gates  replaced  and  the  right-of-way 
cleaned  up  .  ^  ) 

However,  before  the  line  is  filled  with  oil  or 
gas  it  must  be  tested.  This  is  now  done  almost  invariably 
by  subjecting  it  to  hydrostatic  pressure.  The  Dutson 

to  Dandenong  gas  line  in  Victoria,  for  example,  was  sub¬ 
jected  to  pressure  testing  with  water  up  to  1620  pounds 
per  square  inch,  although  the  maximum  operating  pres¬ 

sure  is  only  1  000  pounds  per  square  inch.*-35-*  Only  three 
failures  occurred.  Once  operational,  pipelines  are  pat¬ 
rolled  regularly  for  signs  of  failures  -  although  most  of 
these  can  be  detected  from  monitoring  of  pressure  guages  - 
and  as  a  check  on  construction  activities  adjacent  to  the 
line. 


SECTION  II 

OPERATION  OF  PIPELINES 

(i)  Oil  Pipelines: 

In  any  particular  oil  field,  there  will  usually 
be  several  and  perhaps  even  hundreds  of  producing  wells.  ^3^ 
From  these  wells,  the  oil  is  first  collected  at  a  separ¬ 
ator  station  or  at  tank  farms  before  entering  the  main 

(3  7 1 

pipeline  system.  The  pipes  used  for  this  function 


- 
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form  the  "gathering  system"  and  are  to  be  distinguished 
from  trunk  lines 


pipeline  legislation. 


as  they  are  not  generally  covered  by 
(39) 


Where  one  producer  alone  is  using  the  trunkline, 
the  process  of  feeding  production  to  the  pipeline  is  a 
relatively  simple  matter.  However,  where  a  pipeline  is 
receiving  production  from  several  producers  and  deliver¬ 
ing  it  to  more  than  one  refinery  or,  in  the  case  of  a 
products  line,  to  more  than  one  outlet,  the  transactions 
involved  are  quite  complex  and  require  some  explanation. 
Although  the  former  situation  prevails  in  Australia  at 
present,  even  in  relation  to  products  pipelines,  ^0)  some 
of  the  legislative  provisions  anticipate  the  latter  sit¬ 
uation.  It  is  proposed,  therefore,  to  outline  the  trans¬ 
actions  involved  in  pipeline  operation  in  these  circum¬ 
stances  as  a  background  to  the  discussion  of  these  part¬ 
icular  provisions.*'41-*  In  doing  so,  it  is  anticipated 
that  procedures  substantially  similar  to  those  employed 
in  the  U.S.  will  be  adopted  in  Australia  when  the  occa¬ 
sion  arises. 

In  simple  outline,  the  procedure  is  as  follows. 
Usually,  the  pipeline  acts  as  a  carrier  only  and  does  not 
purchase  outside  oil  .  *■  "*  As  the  oil  is  run  into  the 
pipeline  company's  gathering  system  from  the  producer's 
field  tanks,  it  is  measured  or  gauged.^43-*  A  sample  of 
oil  may  also  be  taken  by  means  of  a  "thief". 


A  "run 
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ticket",  noting  the  volume  and  quality  of  oil,  is  then 

issued  to  the  producer.  It  is  on  the  basis  of  this  ticket 

that  the  producer  is  paid  although  it  should  be  noted  that 

it  is  not  his  purchaser,  usually  a  refinery,  who  issues 

the  ticket  but  the  pipeline  company.  The  run  ticket  also 

determines  the  amount  to  be  delivered  to  a  particular 
(4  4) 

purchaser.  However,  the  pipeline  company  is  not  re¬ 

quired  to  deliver  the  identical  batch  of  oil  to  that  re¬ 
ceived  from  a  particular  producer  but  only  the  same  amount 
of  similar  quality  oil.*-45-) 

(ii)  Commingling  and  Contamination: 

The  problems  involved  in  these  transactions  are 
much  more  complicated  in  fact  than  this  brief  outline  sug¬ 
gests.  Where  a  pipeline  is  carrying  oil  for  outside  ship¬ 
pers  on  any  but  the  smallest  scale,  inevitably  the  quality 
of  the  various  shipments  will  vary  considerably.  Oils  of 
varying  gravities  can  be  transported  successfully  in  the 
same  pipeline  subject  only  to  a  comparatively  small  amount 
of  "commingling".  However,  the  factors  affecting  the 
amount  of  commingling  impose  several  restrictions  on, 
first,  the  amount  of  oil  which  can  be  accepted  for  ship¬ 
ment  in  one  tender  and,  secondly,  the  order  in  which  a 
particular  tender  may  be  accepted,  relative  to  other  ship¬ 
ments  of  different  grades. 

Oil  pipelines  operate  on  the  basis  of  successive 


' 
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volume  displacement  of  the  oil  in  the  line  by  oil  entering 

the  line.  In  other  words,  the  pipeline  contains  a 

constant  stream  of  oil,  so  that  there  will  be  an  interface 

between  batches  of  various  qualities.  ^8)  ^t  the  point  of 

contact  between  two  batches  there  will  be  some  intermixing 

(49 ) 

or  commingling,  due  in  part  to  the  fact  that  veloci¬ 

ties  across  a  pipeline  section  are  not  constant  so  that 
the  following  fluid  will  intrude  into,  or  commingle  with 
the  first.  ^  ^  The  extent  of  this  commingling  will  vary 

considerably  depending  on  factors  such  as  pumping  rates, 
the  number  of  pumping  stations  through  which  the  oil 
passes,  pipe  friction,  the  density  differential  between 
the  two  batches  and  viscosity. 

However,  for  given  oils  travelling  over  a  given 

distance,  the  amount  of  commingling  is  relatively  con- 
(5  2) 

stant.  The  volume  of  commingling  increases  with  dis¬ 

tance  travelled  but  not  in  direct  proportion.  It  does  not 
vary  with  the  volumes  of  the  two  batches  although  obviously 
the  larger  the  volume  of  oil  in  any  particular  batch  the 
smaller  the  commingling  in  proportion  to,  or  as  a  percent¬ 
age  of,  that  batch. 

This  explains  why  it  is  necessary  for  pipelines 
carrying  varying  grades  of  oil  to  impose  minimum  tenders, 
a  requirement  that,  it  will  be  seen,  has  been  cited  as 
evidence  in  support  of  allegations  of  denial  of  access  to 
common  carrier  pipelines  by  independent  producers  and 
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„  (54) 

retmers.  Obviously  some  minimum  tender  requirement 

is  imposed  as  a  matter  of  practical  necessity.  A  shipper 
presumably  would  not  tender  a  batch  of  oil  in  such  a 
small  quantity  that  the  commingling  would  amount  to,  say, 
50  per  cent  of  the  batch  unless  the  difference  between  the 
grades  of  oil  concerned  was  such  that  this  would  not  im¬ 
pair  the  quality  of  his  shipment.  However,  with  certain 
shipments  there  is  a  maximum  tolerance  of  commingling  be¬ 
yond  which  the  batch  of  oil  or  the  product  contaminated 
will  not  meet  the  necessary  specifications.  Wolbert  gives 
the  following  illustration:^55-* 

For  example,  the  spread  of  contamina¬ 
tion  between  kerosene  and  diesel  fuel 
through  Plantation's  main  line  is  said 
to  be  approximately  800  barrels  on 
either  end.  One  half  of  the  total  con¬ 
tamination,  roughly  800  barrels,  is 
kerosene  to  be  disposed  into  the  diesel 
fuel.  But  3  per  cent  kerosene  is  the 
limit  that  specifications  will  permit 
to  be  introduced  into  the  diesel. 

Therefore,  to  absorb  the  800  barrels  of 
kerosene  into  the  diesel  fuel  and  still 
remain  within  specifications,  there 
must  be  800  x  100/3  or  26,667  barrels 
of  diesel  in  the  batch.  Hence  the  re¬ 
quirement  of  a  25,000  barrel  minimum.  ^5^-* 

But,  as  he  emphasises,  this  minimum  tender  requirement  is 

correct  for  this  particular  operation  only.  The  "correct" 

minimum  will  vary  with  the  particular  line  and  quality  of 

the  product  to  be  shipped.  The  important  point  to  observe 

for  present  purposes  is  that  there  are  sound  technical 

reasons  for  requiring  minimum  tenders. 

This  fact,  that  certain  qualities  of  oil  or 
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products  have  a  maximum  tolerance  of  contamination  by 
other  oil  or  products,  produces  problems  in  scheduling  and 
dispatching  shipments.  Commingling  can  be  reduced  to 
acceptable  limits  if  certain  types  of  oil  or  products 
follow  each  other  in  a  particular  order,  quite  apart  from 
the  loss  in  efficiency  of  pumping  horsepower  which  follows 
where  there  are  great  differences  in  viscosity  of  adjacent 
products.  Arranging  shipments  to  minimise  these  prob¬ 

lems  is  the  function  of  the  scheduling  and  dispatching 
departments  of  the  pipeline  company.  Crude  oil  shipments 
are  scheduled  following  periodic  meetings  between  shippers 
and  representatives  of  the  pipeline.  ('58^)  Apart  from  co¬ 
ordinating  demand  with  the  pipeline  capacity,  the  schedul¬ 
ing  department  is  responsible  for  arranging  connections 
with  other  pipelines.  The  dispatching  department  then 
takes  over  and,  as  well  as  supervising  the  actual  flow  of 
oil  into  the  line,  is  responsible  for  estimating  arrival 
times  of  particular  shipments  and  varying  the  rate  at 
which  the  oil  is  pumped  to  meet  requirements.  *■ 8  0  ^  From 
the  records  of  receipts  and  total  hourly  pumping,  the 
dispatcher  is  able  to  predict  the  arrival  time  of  any 
particular  batch  so  that  "cuts"*'60'1  between  the  various 
grades  can  be  made  at  the  appropriate  delivery  points. 

A  basically  similar  procedure  is  adopted  for 
products’  scheduling  and  dispatching  although  there  are 
differences  between  the  two  which  have  been  described  as 


25  . 


follows:  (61) 


Crude  oil  lines  are  used  most  frequent¬ 
ly  to  gather  oil  from  many  fields  and 
transport  it  to  refineries  or  tanker¬ 
loading  terminals.  The  oil  is  received 
from  many  sources  and  delivered  to  a 
few.  The  different  oils  may  be  either 
mixed  or  kept  separate.  Products  lines 
most  frequently  are  used  to  distribute 
the  products  of  one  or  a  few  refineries 
to  many  users.  Only  a  small  per  cent 
of  one  product  can  be  blended  with 
another  without  affecting  its  specifi¬ 
cations.  With  crude  oil,  a  larger  per¬ 
centage  of  blend  usually  is  allowed. 

Different  products  must  be  kept  separ¬ 
ate  and  shippers  usually  demand  exactly 
the  same  product  which  they  delivered 
to  the  pipeline.  Crude  oil  pipeline 
operators  make  deliveries  of  common 
stock  oil  which  is  the  same  grade  as 
that  received,  but  it  is  not  necessar¬ 
ily  the  identical  oil. 

To  ease  scheduling  and  dispatching  problems  to  some  extent, 
pipelines  frequently  establish  cycles,  especially  for  pro¬ 
ducts,  in  which  the  various  products  are  dispatched  in  a 
particular  sequence. 


(iii)  Gas  Pipelines: 

There  are  certain  basic  differences  between  the 
operation  of  oil  and  natural  gas  pipelines.  Although  gas 
can  be  transported  to  a  limited  degree  in  liquefied  form 
under  pressure  by  rail,  truck  or  ship,  pipelines  are  the 
means  by  which  the  vast  bulk  of  natural  gas  deliveries 
are  made.  The  gas  pipeline,  unlike  the  oil  pipeline,  pro¬ 
vides  a  necessary  direct  connection  between  producing 
fields  and  ultimate  consumer s }  rather  than  refiners  or 


. 
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This  fundamental  distinction  has  been  explained 
in  the  following  terms:  *"65-^ 

Gas  is  essentially  sold  on  a  long-term 
basis  by  the  producer  and  is  delivered 
to  the  ultimate  user  entirely  by  pipe¬ 
line.  The  gas  pipeline  transporter 
and  its  distributors  must  have  the  cap¬ 
acity  to  deliver  the  gas  exactly  when 
it  is  needed  on  any  day. . .  .  [Gas 

pipeline]  design  is  very  closely  geared 
to  the  maximum  daily  requirements  of 
all  its  customers,  and  the  location  of 
many  of  its  facilities  is  determined  by 
almost  mathematical  consideration  to 
ensure  delivery  to  customers  as  econom¬ 
ically  as  possible.  The  gas  trans¬ 
porter  provides 3  in  addition  to  trans¬ 
porting  the  commodity  itself,  the  ser¬ 
vice  of  delivering  the  right  quantity 
exactly  when  it  is  needed .  He  there¬ 
fore  usually  owns  the  gas  in  the  pipe¬ 
line  so  as  to  be  free  at  all  times  to 
deliver  gas  to  whichever  customer  may 
need  it  at  any  particular  instant. 

Gas  transmission  cannot  ordinarily  be 
allowed  to  suffer  interruption  of  any 
significant  duration. 

Not  all  gas  transmission  pipelines,  however,  purchase  the 
gas  which  they  carry.  In  Canada,  the  most  notable  excep¬ 
tion  is  the  Alberta  Gas  Trunk  Line  Company  Limited  which 
has  built  and  operates  the  gas  grid  system  in  Alberta 
almost  exclusive ly .  *-6^ ^  This  company,  constituted  by 
special  Act  of  the  Provincial  Legislature,*-65)  delivers 
gas  at  various  points  just  within  the  boundaries  of 
Alberta  to  "Special  Act  companies"  which  are  the  purchas¬ 
ers  of  the  gas.  The  arrangement  is  exceptional  and  it 
should  be  noted  that  the  pipeline  companies  to  which 


* 


- 

L  f 


i .  j 


V 


27  . 


Alberta  Gas  Trunk  delivers  own  the  gas.  *-66-* 

In  Australia,  no  consistent  pattern  has  emerged 
among  the  gas  pipeline  operators.  Associated  Pipelines 
Limited,  owner  of  the  Roma  to  Brisbane  pipeline,  does  pur¬ 
chase  gas  at  wellhead  meters  and  resells  the  gas  at  sales 
meters  in  Brisbane,  at  Ipswich,  Toowoomba  and  Roma.  The 
former  Victorian  Pipelines  Commission  was  empowered  to 
purchase  natural  gas  for  transmission*-67-*  and  in  fact  did 
purchase  at  the  Gippsland  Gas  Processing  Plant,  delivering 
to  the  Gas  and  Fuel  Corporation,  owner  of  the  reticulation 
system,  at  the  city  gate  at  Dandenong.  The  Gas  and  Fuel 
Corporation,  as  successor  to  the  Commission  since  the  lat- 
ter's  abolition,  now  purchases  at  the  Gippsland  Plant. 

In  South  Australia,  the  Natural  Gas  Pipelines  Authority 
is  not  empowered  to  buy  natural  gas  except  for  its  own  use 
and  consumption.  *-69-*  The  property  in  the  gas  which  it 
carries  passes  to  the  purchaser  direct  from  the  producer 
at  the  valve  on  the  downstream  side  of  the  meter  station 
installed  for  the  purpose  of  supplying  the  purchaser.*-70-1 
The  Federal  Pipeline  Authority  will  likely  act  as  a  pur¬ 
chaser  of  gas  at  the  wellhead  or  processing  plant.  *-7  ^  -* 

The  actual  mechanics  of  moving  natural  gas 
through  a  pipeline  differ,  for  present  purposes,  from  the 
procedure  in  oil  pipelines  in  the  following  respects. 

First,  there  is  no  "batching"  of  different  grades  of  nat¬ 
ural  gas.  All  processing  necessary  to  prepare  natural  gas 
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for  the  market  is  done  "in  the  field"  before  the  gas  enters 

(72 

the  pipeline.  Secondly,  once  the  gas  enters  the  main 

pipeline,  it  moves  in  a  continuous  stream  to  the  point  of 
consumption.  There  are  no  intermediate  stages  such  as 
refineries,  bulk  storage  or  shipping  by  rail  or  sea  as 

there  are  with  crude  oil  before  it  is  marketed.  As  the 
whole  procedure  of  natural  gas  transmission  is  completely 
automated,  any  increased  demand  automatically,  without  any 
direct  human  intervention,  opens  the  valves  on  the  various 
wellheads  by  the  amount  necessary  to  supply  that  demand .  *~74  ^ 
It  remains  to  make  some  brief  observations  on 
the  form  of  gas  purchase  contracts. Generally  in  the 
past  in  North  America,  natural  gas  pipelines  have  been 
built  by  companies  established  for  that  purpose.  Crude 
oil  and  products  pipelines,  on  the  other  hand,  usually 
originated  from  the  refiners  as  part  of  the  process  of 

f  7  *\ 

integration.  Finance  for  these  lines  could  be  pro¬ 

vided  from  the  revenues  derived  from  existing  refining 
operations,  whereas  a  natural  gas  transmission  company 

established  for  that  purpose  had  no  similar  source  of 
(771 

revenue.  The  only  security  that  could  be  offered  for 

borrowing  the  initial  capital  cost  of  a  natural  gas  pipe¬ 
line  was  the  purchase  and  sales  contracts.  This  resulted 
in  virtually  the  whole  supply  of  a  particular  field  being 
committed  to  a  particular  market  and  it  was  not  until  this 
commitment  had  been  made  by  the  purchase  and  sales 
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contracts  that  a  pipeline  was  built.  Thus,  a  long 

term  relationship  between  the  transmission  company  and 
the  producer  was  established.  In  North  America,  this  term 
is  usually  20  to  25  years.*-79) 

Obviously  circumstances  will  change  during  a 
term  such  as  this.  Gas  purchase  contracts,  therefore, 
invariably  provide  for  variation  of  certain  of  their  terms, 
the  most  common  provision  being  an  escalation  clause  re¬ 
lating  to  price.  Another  provision  frequently  con¬ 

templates  a  review  of  the  contract  if,  for  example,  fore¬ 
cast  volumes  are  not  being  achieved. 


FOOTNOTES  -  CHAPTER  II 
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Many  grammatically  inaccurate  terms  are  peculiar  to 
the  petroleum  industry.  Several  examples  from  the 
pipeline  industry  could  be  added  to  those  cited  in 
Ball,  et  al.,  This  Fascinating  Oil  Business,  revised 
edition,  at  pp .  xiii  et  seq.  (1965). 


(2)  " [ T] he  following  fundamental  differences  between  the 

two  methods  of  transportation  preclude  the  analogy: 
(1)  pipe  lines  were  built  by  the  shippers  who  use 
them  -  the  oil  companies  themselves;  (2)  pipe  lines 
were  built  to  serve  one  industry  whereas  railroads 
were  built  to  serve  all  industries,  as  well  as  pass¬ 
engers,  (3)  the  typical  crude  line  was  laid  from  a 
particular  refinery  or  terminal  to  a  producing  field 
for  the  purpose  of  obtaining  a  supply  of  crude  oil 
for  that  refinery  ...  Railroads,  on  the  other  hand, 
were  built  for  the  purpose  of  engaging  in  the  bus¬ 
iness  of  transportation  for  a  transportation  profit. 

:  •  •>  (4)  PiPe  lines  carry  only  petroleum  products 

m  one  direction.  Railroads  haul  all  kinds  of  com¬ 
modities  in  as  many  directions  as  their  lines  run; 

(5)  a  pipe  line  either  transports  crude  oil  from  the 
field  to  the  refinery,  or  refined  products  from  the 
refinery  to  the  marketing  area.  It  cannot  carry 
crude  to  the  refinery  and  then  transport  the  refined 
product  back  to  the  producing  territory.  By  con¬ 
trast,  a  railroad,  hauling  some  products  predominent- 
ly  in  one  direction,  has  the  advantage  of  return 
hauls  of  other  products;  (6)  crude  pipe  lines  have 
a  limited  expectancy  ...  But  the  typical  railroad 
can  expect  increasing  traffic  as  the  community  being 
served  continues  to  expand  with  the  passage  of  time; 
(7)  pipe  line  capacity  is  limited.  Unlike  a  rail¬ 
road,  it  cannot  run  additional  trains  or  add  cars. 

•  .  Wolbert,  American  Pipe  Lines,  at  pp.  55-6 

(1951).  The  analogy,  however,  does  have  limited  ill¬ 
ustrative  value.  Apart  from  the  similarities  in  con¬ 
struction  procedure,  such  as  acquisition  of  rights- 
of-way  and  the  connection  between  the  points  being 
served  by  a  continuous  line,  the  field  and  gathering 
lines  of  a  pipeline  system  can  be  compared  to  the 
spur  lines  of  a  railway,  the  storage  tanks  to  freight 
yards  and  the  trunk  lines  to  major  railway  arteries. 

(3)  The  line  is  being  constructed  for  the  Federal  Pipe¬ 
line  Authority  and  is  due  to  be  completed  in  1975. 
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(  )  This  is  the  pattern  which  is  developing  in  Australia 
for  oil  pipelines.  However,  historically  in  the 
United  States  of  America  crude  oil  pipelines  have 
been  built  mostly  by  the  refiners.  See  further. 
Chapter  III,  Part  I,  Sections  I  and  II,  infra ,  at 
PP .  41  et  seq . 

(5)  See  further, Chapter  IV,  Section  1 1  (v ) ,  infra ,  at  pp 

111  et  seq .  * 

(6)  See  the  Northern  Ontario  Pipe  Line  Crown  Corpora¬ 
tion  Act,  S.C.  1956,  c.  10;  repealed  S.C.  1967-68, 
c.  31.  However,  it  was  always  the  intention  that 
the  Corporation's  responsibilities  would  ultimately 
be  assumed  by  the  Trans  Canada  Pipeline  Company. 

See  further.  Chapter  III,  Part  II,  infra,  at  pp. 

(7)  The  Alberta  Gas  Trunk  Line  Company  in  some  respects 
approximates  a  government  -  owned  transmission  utility. 
See  further,  infra,  at  pp .  26-7. 

(8)  See  further, Chapter  VI,  Section  III,  infra,  at  pp. 

209  et  seq . 

(9)  See  further, Chapter  VI,  Section  I,  infra,  at  PP.  190 
et  seq. 

(10)  See  further, Chapter  VI,  Section  II,  infra,  at  pp.  203 
et  seq. 

(11)  Associated  Pipelines  Limited,  Natural  Gas  comes  to 
Brisbane,  (1969).  For  an  interesting  example  of 
legal  problems  that  may  arise  from  such  pursuits, 
see  the  judgments  of  the  Supreme  Court  of  Canada  in 
Midcon  Oil  and  Gas  Co.  v.  New  British  Dominion  Oil 
Co.,  [1958]  S.C.R.  314. 

(12)  For  particulars  of  this  arrangement,  see  Parliamen¬ 

tary  Paper  No.  102  (South  Australia),  Finance  for  a 
Natural  Gas  Pipeline  in  South  Australia  (1966).  See 
further, Chapter  IV,  Section  IV,  infra,  at  pp .  135-6. 

(13)  American  Petroleum  Institute,  Oil  Pipe  Line  Trans¬ 
portation  Practices ,  Volume  II,  at  p.  1. 

(14)  See  generally.  Parliamentary  Paper  No.  102,  supra 
n.  12,  at  pp.  2-5.  For  a  consideration  of  some  of 
the  other  factors  involved,  see  Oil  Pipe  Line  Trans¬ 
portation  Practices ,  supra  n.  13,  at  p.  23. 


* 


(15)  For  a  discussion  of  the  statutory  provisions  relat¬ 
ing  to  preliminary  inves t iga t i ons,  s ee  Chapter  V, 
Section  II,  infra ,  at  pp .  153  et  seq. 

(16)  The  Journal  of  Industry ,  Natural  Gas  Issue,  November 
1969,  at  p.  54. 

(17)  Oil  Pipe  Line  Transportation  Practices ,  supra  n.  13, 
at  p.  30;  Victorian  Pipelines  Commission,  First  Ann¬ 
ual  Report,  June  30,  1967,  at  p.  10. 

(18)  For  a  discussion  of  the  licensing  procedures,  see 
generally.  Chapter  V,  Sections  II  and  III,  infra  at 
pp .  153  et  seq . 

(19)  The  Buckeye  Pipe  Line  Company,  The  Flow  of  Oil ,  at 
pp.  19-22  (1961). 

(20)  See  further.  Chapter  V,  Section  IV,  infra ,  at  pp . 

168  et  seq. 

(21)  Victorian  Pipelines  Commission,  Third  Annual  Report 
June  30,  1969,  at  p.  7. 

(22)  The  Dutson  to  Dandenong  natural  gas  pipeline  in  Vic¬ 
toria,  for  example,  was  laid  on  an  80-foot  easement. 
Victorian  Pipelines  Commission,  Second  Annual  Report , 
June  30,  1968,  at  p.  8.  Usually,  the  right-of-way 

is  50  to  80  feet  wide.  Oil  Pipe  Line  Transportation 
Practices ,  supra  n.  13,  at  p.  37. 

(23)  For  an  entertaining  account  of  conditions  in  early 
pipelining  camps,  see  Loos,  Oil  on  Stream:  A  History 
of  Interstate  Oil  Pipe  Line  Company ,  1909-1959  at 
pp.  19  et  seq.  (1959).  See  also,  Larson  and  Porter, 
History  of  Humble  Oil  &  Refining  Company,  at  p.  146 
(195  9)  . 

(24)  Screw  couplings  are  still  used  for  some  smaller 
field  and  gathering  lines. 

(25)  Oil  Pipe  Line  Transportation  Practices,  supra  n.  13 

at  p.  41  . 

(26)  For  a  discussion  of  the  procedures  involved  in  pre¬ 
paring  the  right-of-way  and  stringing  pipe,  see  gen¬ 
erally,  Oil  Pipe  Line  Transportation  Practices ,  supra 

n.  13,  Chapter  III. 

(27)  Id.,  at  p.  57.  The  pipe  for  the  Gidgealpa-Moomba  to 
Adelaide  line  was  transported  part  of  the  way  in  40- 
feet  lengths,  welded  into  80-feet  sections  and  then 


■ 


. 


moved  to  the  right-of-way.  The  Journal  of  Industry, 
Natural  Gas  Issue,  November,  1969,  at  p.  70. 

(28)  See  generally.  Oil  Pipe  Line  Transportation  Praotiees 
supra  n.  13,  at  pp .  45  et  seq. 

(29)  Id.,  at  pp .  56  et  seq. 

(30)  The  Dutson  to  Dandenong  line  was  X-ray  tested  at 
every  field  weld.  Victorian  Pipelines  Commission, 
Second  Annual  Report,  June  30,  1968,  at  p.  9. 

(31)  See  generally.  Oil  Pipe  Line  Transportation  Practices 
supra  n.  13,  at  pp.  59  et  seq. 

(32)  Id.,  at  p.  71. 

(33)  Id.,  at  pp .  71  et  seq. 

(34)  Victorian  Pipelines  Commission,  Third  Annual  Report , 
June  30,  1969,  at  p.  7. 

(35)  Victorian  Pipelines  Commission,  Second  Annual  Report 
June  30,  1968,  at  p.  9. 

(36)  For  example,  in  March,  1970,  there  were  348  producing 
wells  on  the  Barrow  Island  field  in  Western  Austra¬ 
lia.  The  Petroleum  Information  Bureau  (Australia), 
Petroleum  Search  in  Australia,  March,  1970. 

(37)  For  a  general  description  of  the  procedure,  see  Ball, 
et  al.,  op.  cit.,  supra  n.  1,  Chapter  10. 

(38)  "Gathering  systems  are  used  to  move  the  oil  from  the 
producers’  lease  tanks  into  the  first  pumping  station 
or  tank  farm  on  the  company's  trunk-line  system.... 
Trunk  lines  move  crude  oil  from  the  initial  trunk 
station  to  refineries,  marine  loading  terminals,  in¬ 
terconnection  with  other  carriers  and  also  transport 
refined  products  from  storage  tanks  at  refineries, 
terminals  and  other  points  of  origin  to  terminals' 
located  in  areas  where  refined  products  are  used." 

Oil  Pipe  Line  Transportation  Practices ,  supra  n.  13, 

at  p.  1  . 

(39)  For  example,  section  4  of  the  Petroleum  Pipelines  Act 
1969,  Act  No.  42  of  1970  of  Western  Australia,  ex¬ 
cludes  from  the  definition  of  "pipeline"  a  pipeline 
that  is  used  "for  the  conveyance  of  petroleum  from 
the  well  head  to  a  tank  or  separator  or  for  the 
collection  of  petroleum  within  the  area  in  which  it 
is  produced  or  recovered."  See  further.  Chapter  V, 
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Section  I(ii),  infra ,  at  pp .  151  et  seq.  Gathering 

mes  maX>  nevertheless,  traverse  considerable  dis¬ 
tances.  In  the  Barrow  Island  Field,  for  example, 
there  are  approximately  240  miles  of  gathering  lines 
from  wells  to  separator  stations  with  an  additional 
nine  and  a  half  miles  of  pipeline  to  storage  tanks. 
Stratton,  Barrow  Island  Oilfield  Western  Australia , 
Ministry  of  Fuel  and  Power,  Victoria,  June,  1969  at 

p  .  8  .  * 

(40)  Most  products  lines  in  Australia  to  date  have  been 
constructed  by  particular  refineries  and  traverse 
short  distances  for  the  transportation  of  that  re- 
finery's  products  to  depots  and  wharves.  See,  Summary 
of  datural  Gas  and  Oil  B ev elopments  in  Victoria,  Edi¬ 
tion  No.  6,  Schedule  of  Pipelines,  Ministry  of  Fuel 
and  Power,  Victoria,  June,  1969.  So  far  as  the 
writer  has  been  able  to  ascertain,  the  only  pipeline 
m  Australia  transporting  oil  for  more  than  one  pro¬ 
ducer  is  that  operated  in  Queensland  by  Moonie  Pipe¬ 
line  Company  Pty.  Ltd.  ’'Essentially  Union-Tenneco 
owns  all  of  the  wells  supplying  the  pipeline.  A 
small  amount  of  condensate  is  transported  for  the 
Associated  Group  at  Roma."  Letter  to  the  candidate 
from  Moonie  Pipeline  Company  Pty.  Ltd.,  November  17 
1969. 


(41) 


(42) 


(43) 


The  provisions  referred  to  are  the  "common  carrier" 
provisions  discussed  in  Chapter  VII,  infra ,  at  pp. 

234  et  seq . 

I.e.,  oil  carried  for  parties  other  than  the  owners 
of  the  pipeline.  However,  oil  carried  by  the  Moonie 
Pipeline  Company  Pty.  Ltd.  in  Queensland  does  become 
the  property  of  the  company  as  it  enters  the  storage 
tank  at  Moonie.  Letter  to  the  candidate  from  Moonie 
Pipeline  Company  Pty.  Ltd.,  November  17,  1969. 

Inevitably,  automation  has  not  neglected  the  oil 
field.  This  process  is  included  in  a  system  known 
as  LACT  which  stands  for  "Lease  Automatic  Custody 
Transfer".  The  system  extends  beyond  the  measuring 
of  oil  in  the  field  to  the  running  of  gas-oil  separ¬ 
ators,  removal  of  certain  impurities  and  sampling 
for  gravity  determination.  See  further  Ball,  et  al., 
op.  ait.,  supra  n.  1,  at  pp.  182-3.  LACT  is  employed 
in  the  Moonie  oil  field.  Letter  to  the  candidate 
from  Moonie  Pipeline  Company  Pty.  Ltd.,  November  17 
1969. 
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(44)  See  generally.  Ball,  et  al.  ,  op.  oit .,  supra  n.  1,  at 
pp.  180-3;  Wolbert,  op.  oit.,  supra  n.  2,  at  pp.  25- 


(45)  Wolbert,  op.  oit.,  supra  n.  2,  at  p.  37. 

(46)  See  general ly, id. ,  at  pp .  29-35. 

(47)  Id.,  at  p.  41. 

(48)  Occasionally  mechanical  separation  is  used  but  this 
has  proved  to  be  unsatisfactory.  See  Bell ,  Petroleum 
Trans p or tatzon  Handbook,  at  pp.  19-20  (1963).  Ano¬ 
ther  method  occasionally  used  for  segregating  pro¬ 
ducts  is  to  insert  a  "flag”  or  "buffer  batch",  usu¬ 
ally  kerosene,  naphtha  or  unleaded  gasoline  to  pre¬ 
vent  contamination  of  an  unleaded  product  with  a 
leaded  product  or  a  low  flash  with  a  high  flash 

p oint  product .  See,  Oit  Pipe  Line  Transportation 
Practices ,  supra  n.  13,  Volume  IV,  at  p.  122. 

(49)  This  "commingling"  is  sometimes  referred  to  as  "con¬ 
tamination"  but,  as  Wolbert  points  out,  op.  oit 
supra  n.  2,  at  p.  29,  the  use  of  this  word  may  be 
governed  by  the  basis  of  any  particular  interest. 

LI]f  we  were  concerned  with  the  lower  grade  product 
would  we  say  that  it  had  been  'contaminated'  by  the 
infiltration  of  the  higher  grade  product?" 

(50)  Bell,  op.  oit.,  supra  n.  48,  at  p.  19. 

(51)  See  generally,  Wolbert,  op.  oit.,  supra  n.  2,  at  p. 

32;  Oil  Pipe  Line  Transportation  Practices,  supra 

n.  13,  Volume  IV,  at  p.  119. 

(52)  Bell,  op.  oit.,  supra  n.  48,  at  p.  19. 

(53)  "In  well  designed  and  operated  systems  the  amount  of 
mixed  oil  is  a  small  fraction  of  one  per  cent  of  the 
average  batch  of  oil."  Oil  Pipe  Line  Transportation 
Pract%oes,  supra  n.  13,  Volume  IV,  at  p.  119. 

(54)  See  Chapter  III,  Part  I,  Section  II(i),  infra,  at 
pp .  47  et  seq . 

(55)  Op.  oit.,  supra  n.  2,  at  p.  35. 

(56)  "Sometimes  the  inter-batch  mixture  is  withdrawn  into 
a  small  tank  and  then  added  at  a  low  rate  to  an  app¬ 
ropriate  product  in  the  line,  to  assure  better  mix¬ 
ing."  Oil  Pipe  Line  Transportation  Practices,  supra 
n.  13,  Volume  IV,  at  p.  122. 
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(57)  Wolbert,  op.  cit .  3  supra  n.  2,  at  p.  35. 

(58)  See  generally,  Oil  Pipe  Line  Transportation  Prac¬ 
tices 3  Volume  IV,  supra  n.  13,  at  pp.  117-118. 

(59)  Id.3  at  p.  119. 

(60)  "Making  a  '.  .  .  cut*  means,  in  pipeline  language, 

diverting  an  incoming  stream  from  one  tank  into 
another."  Id.3  at  p.  122. 

(61)  Id.3  at  p.  124. 

(62)  Id.3  at  p.  122. 

(63)  Lewis,  Constitutional  Law  Problems  in  Canadian  Oil 
and  Gas  Legislation3  Provincial-Federal  Co- operation3 
3  Alta.  L.  Rev.  412,  at  p.  413  (First  Petroleum  Law 
Supplement,  1964),  emphasis  added.  See  also,  Olisa, 
Government  Control  of  Oil  and  Gas  Pipe  Lines  in 

A lberta3  5  Alta.  L.  Rev.  226,  at  pp.  227-8  (1967). 

(64)  See  Acorn,  Constitutional  Law  Problems  in  Canadian 
Oil  and  Gas  Legislation3  The  Background3  3  Alta.  L. 
Rev.  367,  at  p.  370  (First  Petroleum  Law  Supplement, 
1964). 

(65)  Alberta  Gas  Trunk  Line  Company  Act3  S.A.  1954,  c.  37, 
as  amended  . 

(66)  There  are  some  indications,  however,  that  the  patt¬ 
ern  of  gas  pipeline  companies  acting  as  purchasers 
of  the  gas  which  they  transport  may  be  changing. 

See  the  comments  in  Chapter  III,  Part  II,  infra 

at  p.  76. 

(67)  Victorian  Pipelines  Commission  Act  19663  Act  No.  7477 
of  1966  of  Victoria,  section  11(2)  (b).  See  further 
Chapter  VI,  Section  II,  infra3  at  pp.  204-8, 

(68)  By  the  Gas  and  Fuel  Corporation  (Pipelines)  Act  19713 
Act  No.  8122  of  1971  of  Victoria.  See  further.  Chap¬ 
ter  VI,  Section  II,  infra3  at  pp .  208-9. 

(69)  See  further.  Chapter  VI,  Section  I,  infra3  at  pp. 
191-5,  199-201. 

(70)  Letter  to  the  candidate  from  Santos  Ltd.,  November 
12,  1969. 


See  further.  Chapter  VI,  Section  III,  infra3  at  pp. 
221-2. 


(71) 


' 


(72) 


See  American  Petroleum  Institute, 
Natural  Gas ,  at  p.  25  (1956). 


Field  Handling  of 


(73)  Gas  can  be  stored  to  a  limited  extent  in  underground 
reservoirs  linked  to  the  main  pipeline  system. 


(  )  espite  the  dangers  inherent  in  drawing  analogies 

between  pipelines  and  other  forms  of  transportation, 
ere  is  a  close  resemblance  between  this  procedure 
and  the  operation  of  hydro-electric  power  distribu¬ 
tion  systems.  When  a  consumer's  light  switch  is 
turned  on,  the  increased  demand  triggers  a  switch  at 
e  generating  station  which  in  turn  opens  the  valves 
to  allow  more  water  through  to  increase  turbine  out¬ 
put  the  necessary  amount.  In  fact  the  drain  on  the 
system  of  one  electric  light  is  probably  insufficient 
to  operate  the  valve  but  the  cumulative  effect  of 
several  switches  in  periods  of  peak  demand  will  re¬ 
sult  directly  in  the  opening  of  a  valve.  Similarly 
with  gas  transmission,  one  stove  burner  is  probably' 
not  sufficient  to  increase  output,  but  the  cumulative 
e  feet  of  several  would  be.  The  important  point  for 
present  purposes  is  that  events  at  one  end  of  the 

line  are  linked  directly  to  events  at  the  origin  of 
the  line  .  6 


(75)  Oil  purchase  contracts  are  not  of  concern  to  the  pre- 
sent  study,  first,  because  these  do  not  usually  take 
the  form  of  long-term  contracts  as  natural  gas  con¬ 
tracts  do  and,  secondly,  the  pipeline  company  usually 
does  not  purchase  the  oil  which  it  carries.  Even 
where  the  purchaser  of  the  oil  also  owns  the  pipeline, 
as  in  an  integrated  company,  it  will  not  be  the  pipe-' 
line  department  which  does  the  purchasing,  but  a  sep¬ 
arate  purchasing  department.  On  gas  purchase  con- 
tracts  generally,  see  Holland,  Comparative  Analysis 

of  Gas  Purchase  Contracts ,  9  Alta.  L.  Rev.  479 
(Sixth  Petroleum  Law  Supplement,  1971). 

(76)  See  further.  Chapter  III,  Part  I,  infra,  particular- 
ly  at  pp.  45-7. 

(77)  See  McLean  and  Haigh,  The  Growth  of  Integrated  Oil 
Compames ,  at  pp .  226-7  (1954). 

(78)  Similar  problems  can  arise  in  relation  to  the  finan¬ 
cing  and  construction  of  crude  oil  pipelines  although 
it  is  not  usual  for  a  company  to  be  established 
purely  for  the  purpose  of  oil  transportation  except 
perhaps  as  a  subsidiary  of  a  refiner  or  producer  in 
which  case  finance  presumably  would  be  arranged 
through  the  parent  company.  The  problem,  however. 


. 
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(79) 


(80) 


CanadaiS%M,P1lanning  't® . Trans  M°untain  Pipeline  in 
Thls  lane  was  bullt  by  a  company  formed  for 
that  purpose  and  owned  largely  by  a  group  of  produc¬ 
er?  companies.  Before  the  decision  to  proceed  with 
tf'  h“  wfs  taken<  it  was  necessary  to  negotiate 
through-put  agreements  to  guarantee  adequate  supplies 

Taylor  rLCRn!7^CU05  °f  the  line-  Wilson  and 

(1954)*  G  building  of  Trans  Mountain ,  at  p.  15 

The  0rdex,ly  Development  of  Petroleum 
in  Victoria,  a  Report  to  the  Premier  of  Victoria 
March,  1966,  at  para.  4-5,  7-7. 

See  Taylor,  Escalation  Clauses  in  Gas  Purchase  Con¬ 
tracts,  3  Alta.  L.  Rev.  255  (1964). 


CHAPTER  III 


THE  AMERICAN  AND  CANADIAN  EXPERIENCES 


The  pipeline  industry  really  emerged  in  Austra¬ 
lia  over  a  period  of  only  three  or  so  years  from  1968. 

Three  major  natural  gas  pipelines  were  completed  in  1969 
and  a  fourth  in  1971.  (1)  Although  the  first  crude  oil 
pipeline  was  completed  in  1964,  the  major  activity 

associated  with  the  Bass  Strait  oil  fields  was  concentrated 
in  the  period  from  1968  to  1970. 

Australian  legislators  and  administrators  were 
thus  faced  with  the  task  of  providing  a  legislative  frame¬ 
work  for  these  activities  suddenly  and  in  the  complete  ab¬ 
sence  of  any  domestic  precedent.  It  is  not  surprising, 
then,  that  they  turned  to  North  America,  where  there  is  a 
vast  and  mature  pipeline  industry,  for  guidance  as  to  the 
problems  to  be  confronted  in  regulating  the  pipeline  in¬ 
dustry  .  At  the  administrative  level,  the  Governments  of 
three  States  obtained  reports  from  North  American  experts 
in  the  petroleum  industry.  Dr.  Charles  R.  Hether ingt on, 
then  president  of  a  Calgary,  Alberta,  firm  of  consulting 
engineers,  prepared  reports  for  the  Victorian^  and 
Queensland1-  Governments  while  the  South  Australian  Gov¬ 
ernment  was  advised  by  the  Bechtel  Pacific  Corporation  Ltd. 
and  the  Oil  and  Gas  Conservation  Board  of  Alberta.  ^  ^  In 
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debate  on  the  various  pipelines  acts  in  the  State  Parlia¬ 
ments,  the  legislators  themselves  appreciated  that  they 
were  dealing  with  the  subject  without  Australian  prece¬ 
dent*-  ^  and  made  frequent  references  to  the  American  and 
Canadian  experiences . 

In  view  of  this  reliance  on  North  American  ex¬ 
periences,  it  is  proposed  in  this  Chapter  to  trace  the  de¬ 
velopment  of  pipelines  in  the  United  States  of  America  and 
Canada  and  to  discuss  the  methods  employed  there  to  deal 
with  particular  problems.  Although  there  are  basic  diff¬ 
erences  between  the  Australian  setting  and  the  background 
in  the  United  States  and  Canada,  there  will  probably 
continue  to  be  reliance  on  those  experiences  as  a  guide, 
even  if  the  solutions  adopted  there  to  particular  problems 
are  thought  to  be  unsuitable  for  Australian  conditions. 

The  purpose  of  the  Chapter,  then,  is  to  consider 
the  problems  of  oil  and  gas  pipelines  in  the  United  States 
and  Canada  and  the  methods  adopted  to  solve  them  with  a 
view  to  isolating  those  problems  which  might  arise  in 
Australia  and  analysing  whether  American  and  Canadian  sol¬ 
utions  to  them  may  have  some  relevance  in  Australia.  The 
survey  will  commence  with  the  American  experience  where 
pipelines  have  been  the  subject  of  major  controversy.  The 
industry  has  not  provoked  the  same  degree  of  controversy 
in  Canada,  at  least  not  until  recently,  but  certain  aspects 
of  the  Canadian  experience  may  provide  useful  precedents 
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in  Australia. 


PART  I 


THE  AMERICAN  EXPERIENCE 


SECTION  I 


HISTORICAL  INTRODUCTION ^ 


The  petroleum  industry  began  with  completion  of 

the  first  successful  oil  well  by  Colonel  Edwin  L.  Drake  in 

Titusville,  Pennsylvania,  on  August  27,  1859.  The  well 

was  typical  of  most  that  f ol 1  owed  :  ^ 0 ^ 

It  was  located  in  a  relatively  unde¬ 
veloped  area,  poorly  served  by  trans¬ 
portation,  and  remote  from  the  markets 
for  oil.  Pittsburgh,  one  hundred 
miles  away,  was  the  nearest  large  town, 
and  other  population  centers  were  even 
more  distant.  Thus,  within  a  few 
months  of  Drake's  success  the  infant 
petroleum  industry  was  facing  its  most 
formidable  problem:  transportation. 
Transportation  requirements  have  gone 
hand  in  hand  with  the  discovery  and 
development  of  the  petroleum  industry 
ever  since. 

The  immediate  solution  to  this  problem  was  to  use  nearby 
Oil  Creek  and  the  Allegheny  River.  When  the  main  produc¬ 
tion  area  shifted  from  the  river  banks  to  the  hills,  the 
oil  was  hauled  to  the  rivers  by  teamsters  and  then  carried 
by  barge  to  Pittsburgh.  The  system,  however,  was 
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unsatisfactory.  First,  it  was  necessary  to  resort  to  dam¬ 
ming  the  rivers  to  provide  enough  water  depth  for  the  bar¬ 
ges  to  move  downstream  on  the  rush  of  released  water.  But 
secondly,  and  more  importantly,  it  was  fantastically  ex¬ 
pensive.  In  1862,  it  was  estimated  that  carrying  and 
handling  charges  were  accounting  for  about  two-thirds  of 
the  $12  per  barrel  cost  of  oil  at  the  refinery  and  by  1865 
teamsters  were  charging  $3  per  barrel  to  carry  oil  the 

five  miles  from  the  Pithole  field  to  the  railhead  at  Oil 
Creek . 

Obviously,  the  setting  was  ripe  for  the  introduc¬ 
tion  of  some  cheaper  and  more  efficient  means  of  transpor¬ 
tation.  It  came  in  October,  1865,  with  the  completion  of 
the  first  successful  oil  pipeline  by  a  six-man  partnership 
called  the  Oil  Transportation  As s oc iat i on . (1 2 ^  The  line, 
of  two-inch  diameter,  ran  for  six  miles  from  the  Miller 
Farm,  near  Pithole,  to  the  railhead  on  Oil  Creek  and 
could  handle  2,000  barrels  per  day  for  $1  per  barrel, 
equivalent  to  the  work  of  300  teams  working  10  hours  a 
day,  seven  days  a  week.  However,  the  teamsters  were  not 
about  to  sit  by  while  this  threat  to  their  security  be¬ 
came  established.  They  tore  up  the  line,  smashed  the 
pumps  and  "promised  bodily  mayhem  to  all  the  bu i 1 der s . " ^ 3 ) 
The  teamsters  maintained  their  profitable  supremacy  but 
the  pipelines  continued  to  assert  themselves,  particularly 
as  the  shorter  lines,  laid  hastily  on  the  surface,  could 


be  reassembled  almost  as  quickly  as  the  teamsters  could 
tear  them  up.  But  at  this  early  stage,  such  lines  were 
used  largely  for  short  hauls  to  refineries  or,  more  com¬ 
monly,  to  connect  the  fields  to  the  railheads  as  the  rail¬ 
ways  held  a  complete  monopoly  on  long  distance  transporta- 
t ion  of  oil. 

In  1874,  Dr.  Peter  Hostetter  completed  construc¬ 
tion  of  a  three-inch  cast-iron  pipeline  from  Butler  County 
to  Clairview  near  Pittsburgh,  known  as  the  Columbia  Con¬ 
duit  Line.  This  pipeline  ushered  in  the  development  of 
long  distance,  or  trunk,  pipel ines (14 1  and  its  potential 
as  the  key  to  petroleum  marketing  was  quickly  appreciated. 
By  1877,  the  line  had  been  purchased  by  the  National  Trans¬ 
it  Company,  a  subsidiary  of  the  Standard  Oil  Company. 

Despite  early  set-backs  from  "natural"  obstacles, 
largely  due  to  engineering  ignorance,  the  trunk  lines 

continued  to  grow  but  inevitably  ran  afoul  of  the  railroads, 
just  as  the  earlier  short-haul  pipelines  had  had  to  face 
the  disruptive  tactics  of  the  teamsters.  The  railroads  at 
first  teamed  together  to  refuse  rights-of-way  for  pipelines 
across  their  tracks  but  this  tactic  was  not  altogether 
successful.  It  is  reported  that  in  at  least  one  instance, 
a  pipeline  was  built  up  to  either  side  of  the  railroad 
right-of-way,  the  oil  was  pumped  to  storage  tanks  on  one 
side,  carted  across  a  nearby  public  roadway  to  other  tanks, 
and  then  pumped  on  its  journey  by  pipeline  while  the  rail- 


ft ; 
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roaders  stood  by  helplessly.06)  The  railroaders  then  re¬ 
sorted  to  the  more  direct  tactics  earlier  employed  by  the 
teamsters  but  the  pipelines  continued  to  grow. 

In  1878,  the  Tidewater  Pipe  Company  completed 
the  first  line  of  more  than  30  miles  in  length,  a  109  mile, 
six-inch  line  running  over  a  mountain  nearly  2,600  feet 
high.  Completion  of  the  line  had  an  important  impact  on 
the  petroleum  industry  quite  apart  from  the  remarkable 
technical  achievement  which  it  represented.  The  Standard 
Oil  Company  had  attempted  to  block  completion  of  the  line 
by  trying,  but  failing,  to  acquire  an  exclusive  right  from 
the  northern  to  the  southern  boundary  of  Pennsylvania 
which  would  have  presented  an  effectual  barrier  to  the 
Tidewater  line.  The  experiment  established  once  and  for 
all  the  superior  economics  of  pipelines  over  the  railroads 

for  long  distance  haulage  and  that  pipelines  were  bound  to 
replace  them .  ^ 

From  that  point  on,  crude  oil  pipelines  (18 }  have 
continued  to  grow.  By  1968,  trunk  lines  in  the  United 
States  spanned  121,796  miles  and  gathering  lines  47,511 
miles.  Together  they  delivered  approximately  7.3  billion 
barrels  of  crude  oil  and  products  during  the  year.  (-19^) 

However,  this  growth  and  development  have  been 
accompanied  by  a  bitter  controversy  over  the  operation  and 
ownership  of  these  underground  arteries.  The  next  Section 
of  this  Chapter  analyses  that  controversy  before  a 
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discussion  in  the  following  Section  of  some  of  the  regu 

1  at  or y  controls  that  have  been  utilised  in  the  United 
States  . 


SECTION  II 

THE  PIPELINE  CONTROVERSY 

n0il  in  the  field  tanks  is  like  a  fat  steer  on 
the  range;  it  needs  to  be  taken  thence  and  made  into  some- 
thing  useful. "<2°)  m  view  of  this  fact  and  also  the  fact 
that  pipelines  are  the  usual  means  by  which  this  is  done, 
it  follows  that  the  control  of  pipelines  may  be  used  as  a 
means  to  control  the  petroleum  industry.  The  controversy 
with  which  this  Section  is  concerned  has  raged  around  the 
experience  m  the  United  States  that  this  form  of  control 
historically  has  been  exercised  in  fact  by  a  few  major 
companies,  resulting  in  denial  of  access  to  supplies  and 
outlets  for  independent  refineries  and  producers  respect¬ 
ively,  inequality  of  competition  and  creation  of  monopolies. 

The  earliest  pipelines,  although  constructed  by 
independent  enterprises  and  operated  as  common  carriers,  (21) 
were  soon  absorbed  by  major  companies  as  part  of  the  pro¬ 
cess  of  vertical  int egra t i on .  ( 2 2 }  Some  were  purchased  out¬ 
right  while  others  joined  forces  with  producing  and  refin¬ 
ing  groups  to  form  major  companies . ^23^ 


However,  as  McLean 


' 

. 


and  Haigh  point  out 
oil  industry:  ^4) 


in  their  study  of  integration  in  the 


With  very  few  exceptions,  all  the 
great  crude  oil  trunk  and  products 
pipe  line  systems  which  were  con¬ 
structed  thereafter  were  initiated 
by  companies  already  engaged  in 
either  the  producing  or  the  refin¬ 
ing  business  . 


As  of  1950  companies  engaged  in  re¬ 
ining  activities  or  some  combina¬ 
tion  of  refining,  producing,  and 
marketing  activities  owned  about 
86^3  of  the  crude  oil  gathering  line 
mileage  in  the  United  States,  82% 

°f,  cr^de  oil  trunk  line  mileage, 
and  92^  of  the  products  pipeline 
mileage. 


Wolbert  cites  testimony  to  the  hearings  of  the  Temporary 
National  Economic  Committee  in  1939-41  that  twenty  inte¬ 


grated  major  companies  owned  or  controlled  57.4  per  cent 
of  the  crude  oil  gathering  pipe  line  mileage,  89  per  cent 
of  the  crude  oil  trunk  mileage  and  96.1  per  cent  of  the 
gasoline  line  mileage.  ('25-1 

The  reasons  for  this  intense  concentration  of 
ownership  are  fairly  obvious.  The  first  is  that  few  small 
producers  or  independent  refiners  are  able  to  provide  the 
huge  capital  cost  involved  in  pipeline  construction.  Sec¬ 
ondly,  the  capital  required  is  'high  risk'  capital  as  pro¬ 
duction  from  the  particular  field  which  a  pipeline  is  con¬ 
structed  to  serve  might  decline  more  rapidly  than  expected 
or  a  new  and  closer  field  to  refineries  might  be  discovered. 
Large  corporations  are  better  able  to 


survive  these  risks. 


Thirdly,  refineries  are  dependent  on  pipelines  for  supplies 
of  their  raw  material  and,  as  pipelines  depend  for  success 
upon  maintenance  of  throughput  volumes  as  close  to  capa¬ 
city  as  is  possible,  they  are  dependent  on  the  refineries 
for  an  assured  outlet.  Refinery  ownership  of  pipelines 
provides  the  solution  to  this  economic  interdependence. 
Fourthly,  the  competitive  necessity  of  vertical  integra¬ 
tion  as  a  result  of  the  early  cut-throat  competition  in 
the  oil  industry  has  also  played  its  part.*-26'1  However, 

"no  matter  how  satisfactory  may  be  the  explanation  of  con¬ 
centration  and  integration,  explanation  is  not  synonymous 
with  justification."*'2^  it  is  proposed,  then,  in  this 
Section  to  analyse  the  results  of  this  concentrated  owner¬ 
ship  by  examining  specific  complaints  against  major  comp¬ 
any  ownership  of  pipelines. 

(i)  Denial  of  Independent  Access: 

Notwithstanding  that  common  carrier  provisions 
were  included  in  the  earliest  statutes  dealing  with  crude 
oil  pipelines,  J  a  major  complaint  by  independent  pro¬ 
ducers  and  refiners  has  been  that  they  have  been  denied 
access  to  the  facilities  of  pipelines  owned  by  the  major 
companies  and  thus,  effectively,  to  markets. ^29^  Wolbert 
categorizes  four  aspects  of  the  complaint:  rates,  service 
requirements,  ratable  taking  and  shippers’  use  of  pipe- 
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lines.  It  is  proposed  to  consider  each  in  turn. 
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Studies  of  the  development  of  petroleum  pipe¬ 
lines  abound  with  examples  of  excessive  dividend  declar¬ 
ations  by  pipeline  companies  which,  it  is  argued,  are 
themselves  indicative  of  excessive  rates.'31)  For  example, 

in  1933  the  Ajax  Pipeline  Company  paid  a  dividend  of  21,500 
(3  2) 

per  cent  and  in  1937  Phillips  Pipe  Line  Company  paid 

regular  dividends  of  11,100  per  cent,  the  Wabash  Pipe  Line 
Company  paid  4,200  per  cent  and  two  other  companies  paid 
regular  dividends  of  more  than  200  per  cent. 

Initially  rates  were  deliberately  set  high 
enough  to  enable  a  line  to  get  back  its  heavy  investment 


within  a  few  years  as  the  period  of  profits  might  be 


brief. 


(34 ) 


However,  in  the  earliest  period  of  the  indus¬ 
try's  development,  even  this  justification  was  suspect  as 
the  rates  tended  to  equal  rail  haulage  rates  for  compar¬ 
able  distances.  (35)  Later  the  industry  attempted  to  ex¬ 
plain  that  the  dividend  figures  were  often  misleading  as 
they  failed  to  take  account  of  the  gross  undercapitaliza¬ 
tion  of  pipelines  due  to  the  provision  of  funds  from  the 
parent  company.  But,  as  Wolbert  comments  :  (36) 


However,  for  our  present  purpose  of 
determining  whether  profits  {ergo  rates) 
were  too  high,  the  argument  over  the 
base  to  be  used  is  somewhat  academic,  in¬ 
asmuch  as  capital  investments  on  the  lines 
under  consideration  have  long  since  been 
returned  in  the  form  of  dividends.  Suff¬ 
ice  it  to  say  that  nominal  profits  derived 
rom  transportation,  reflected  by  divid¬ 
ends  paid,  were  generally  enormous  prior 
to  1940. 
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This  particular  complaint,  as  will  be  discussed  further,  (37) 

has  been  remedied  to  some  extent  by  the  Elkins  Act  Consent 

Decree  limiting  the  return  on  investment  of  pipeline  com- 
panies  . 


In  1914,  the  United  States  Supreme  Court  held  in 
The  Pz-pe  Lzne  Cases  (‘38-)  that  common  carriage  in  fact  by 
pipelines  carrying  oil  for  several  producers  could  be  made 
common  carriage  in  form  within  the  provisions  of  the  Hep¬ 
burn  Amendment  to  the  Interstate  Commerce  Act.  (39^  The 
pipeline  companies  immediately  sought  to  avoid  the  result 
of  the  decision  by  imposing  ''onerous  shipping  require- 
ment s " .  As  discussed  earlier, (41’  there  are  sound 

technical  reasons  for  requiring  minimum  tenders  but  those 
imposed  by  these  companies  were  so  excessive  as  to  bear 
no  apparent  relationship  to  such  reasons.  For  example,  a 
minimum  tender  of  100,000  barrels  for  a  single  shipment 
was  required  by  the  Standard  Lines  from  the  midcontinent 
field  to  the  East  as  from  1914.  (42)  By  1916,  the  Federal 
Trade  Commission  reported  that  minimum  shipment  require¬ 
ments  had  virtually  precluded  small  oil  producers  and  re¬ 
finers  from  using  pipelines  .  (43:i  Furthermore,  the  tariffs 
of  major  pipelines  imposed  other  "service  requirements" 
which,  it  was  argued,  denied  free  access.  These  included 
provisions  that  crude  received  was  subject  to  being  mixed 
with  other  shipments,  limitations  on  the  temperature, 
gravity  and  viscosity  of  the  oil  and  "exemption  clauses" 
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relating  to  losses  in  transit.  ^  ^  Finally,  the  pipelines 

frequently  maintained  only  sufficient  working  tankage  to 
receive,  but  not  to  store,  deliveries  from  the  shipper  or 
connecting  carriers  making  it  necessary  for  a  shipper  to 
arrange  for  prompt  acceptance  by  the  consignee  at  the  des¬ 
tination.  Although  this  may  have  been  justified  to  some 
extent  on  the  principle  that  "storage  of  the  goods  being 
transported  is  a  transportation  service  only  to  the  extent 
that  it  is  necessarily  incidental  to  the  transportation, 
de  facto  it  imposed  a  severe  restriction  on  the  use  of 
pipelines  by  outside  shippers. 

The  two  remaining  aspects  of  the  complaint  of 
denial  of  independent  access  -  ratable  taking^46'1  and  ship¬ 
pers'  use  of  p ipe 1 ine s ^4 ^ ^  -  are  perhaps  spurious  compared 
to  those  just  considered.  The  first  alleged  that  pipelines 
effectively  prorationed  production  by  selective  buying  and 
non-ratable  taking,  although  Wolbert  concluded  that  the 
evidence  "points  strongly  toward  ratable  taking  prac¬ 
tices."^48'1  Selective  buying  probably  resulted  as  much 
from  the  convenience  of  transporting  from  wells  already 
connected  to  the  pipeline  gathering  system  as  from  the 
alleged  interests  of  the  pipelines  in  the  wells  selected. 

In  any  event,  the  blame  for  any  resultant  discrimination 
properly  rested  with  the  oil  purchaser  as  the  pipelines 
usually  were  carriers  only.  The  allegation  is  important, 
however,  as  it  demonstrates  that  common  carrier  provisions 


' 
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may  be  useless  in  the  absence  of  common  purchaser  provi¬ 
sions.  After  all,  the  question  of  transporting  oil  will 
arise  only  after  the  independent  producer  has  negotiated 
a  sale  of  his  production.  Guaranteed  access  to  pipeline 
facilities  is  of  little  value  to  a  producer  who  is  denied 
access  to  markets. 

The  claim  alleged  under  the  heading  of  shippers' 
use  of  pipelines  really  consists  of  a  factual  statement 
that  little  use  has  been  made  of  common  carrier  pipelines 
by  outside  shippers.  (49)  suc]1  is  not  traversable. 

In  1931,  it  was  reported  that  more  than  60  per  cent  of 
large  integrated  companies  carried  no  outside  oil  and  the 
remaining  40  per  cent  served  only  129  shipper  s ,  ('50')  fig¬ 
ures  which  would  not  be  expected  if  there  were  true  com¬ 
mon  carrier  operation.  However,  the  fact  seems  to  be  that 
for  a  variety  of  reasons  outside  shippers  might  not  re¬ 
quire  any  greater  use  of  such  pipe  lines .  1 ^  In  any  event, 

the  figures  taken  alone  are  not  indicative  of  discrimina¬ 
tory  practices . 

(ii)  Inequality  of  Competition:^^ 

Another  ground  of  complaint  in  the  controversy 
over  major  integrated  ownership  of  crude  oil  pipelines  has 
been  that  unfair  competition  results  from  the  inequalities 
which  are  inherent  in  such  ownership.  Briefly  stated,  the 
complaint  is  that  an  integrated  company  not  only  has  the 
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advantages  of  reduced  costs  and  efficiency  in  carrying  its 
own  crude  oil  or  products  but  also  makes  a  profit  on  carr¬ 
iage  for  its  competitors.  It  is  this  complaint,  together 
with  the  alleged  creation  of  monopoly,  to  which  proponents 
of  divorcement  of  pipeline  ownership  from  the  other  stages 
of  the  petroleum  industry  point. 


Where  a  pipeline  is  operated  as  a  department  of 
an  integrated  concern,  or  as  a  wholly-owned  subsidiary,  it 
necessarily  transports  its  own  oil  at  cost.  Although 


charges  above  cost  may  be  debited  for  pipeline  carriage, 
such  an  entry  is  purely  a  matter  of  internal  accounting. 
Any  'profit'  realised  will  be  paid  to  the  parent  concern 
but  is  of  course  to  be  set  off  against  the  higher  charge 
which  was  necessary  to  realise  a  profit  in  the  first  place. 
The  net  overall  result  to  the  integrated  concern  is  carr¬ 
iage  at  cost.  However,  a  genuine  profit  may  be  returned 


on  carriage  for  outside  shippers  by  simply  fixing  tariffs 
at  a  level  above  the  actual  cost  of  carriage. 

The  danger  which  arises  from  this  fact  is  that 
pipeline  tariffs,  although  fixed  at  the  same  level  for 
both  the  pipeline  company's  own  oil  and  outside  shippers' 
oil,  may  be  fixed  at  such  a  high  level  as  to  effectively 
preclude  external  use  of  the  line.(54)  it  has  also  led 
independents  to  complain  that  the  integrated  concerns  are 
using  the  'profits'  realised  on  pipeline  operation  to  sub¬ 
sidise  production  and  refining  activities,  whereas  the 
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independents  must  make  each  stage  involved  in  the  indus¬ 
try  profitable  in  itself. (55)  In  vieK  of  the  foregoing 

explanation  that  pipeline  charges  for  the  integrated  con¬ 
cern's  own  oil  must  in  the  long  run  be  at  cost,  there  can 
be  no  question  of  -subsidising'  one  or  other  of  the  var¬ 
ious  stages.  In  a  truly  integrated  industry  it  is  the 


overall  results  which  disclose  whether  a  profit  is  being 
returned  or  not  as,  in  reality,  there  is  only  one  profit- 
making  activity.  But,  it  is  open  to  such  concerns  to  use 
genuine  profit  on  the  shipment  of  outside  oil  for  subsid¬ 
ising  the  producing  or  refining  stages  by  either  paying 
more  for  oil  purchased  for  itself  or  charging  less  for 
the  sale  of  its  refined  products.  Thus,  the  independent 
might  not  only  be  faced  with  high  pipeline  tariffs  but 
might  also  find  that  these  result  in  the  pipeline's  parent 
outbidding  him  for  crude  oil  supplies  in  the  field  or 


undercutting  him  in  the  sale  of  refined  products. 

The  industry  has  argued  in  response  that  it  is 
entitled  to  a  profitable  return  on  shipment  of  outside  oil 
as  it  is  thereby  enabling  the  independents  to  conduct  their 
operations  with  less  capital  than  otherwise  would  be  nec¬ 
essary.  (56 }  However,  even  if  it  is  agreed  that  the  inte¬ 
grated  concern  is  entitled  to  a  reasonable  return  on  the 
carriage  of  its  competitor's  goods,  (S7)  two  difficulties 
still  remain.  First,  the  capital  investment  on  which  the 
return  is  to  be  calculated  is  not  readily  ascertainable 
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and,  secondly,  the  advantages  inherent  in  integrated  oper- 
..  (58) 

at i °n  are  still  not  available  to  the  outside  shipper 

so  that  the  problem  of  inequality  of  competition  remains. 
The  first  of  these  problems  has  been  answered  to  some  ex¬ 
tent  by  the  provisions  of  the  Elkins  Act  Consent  Decree 
and  is  considered  at  a  later  stage.  ('59')  The  second,  say 
the  critics,  can  be  remedied  by  divorcement  of  pipeline 


ownership  from  the  major  producing  and  refining  companies, 
a  remedy  also  considered  later.  (‘60') 


(iii)  Creation  of  Monopolies: 

The  alleged  creation  of  monopoly  through  major 
integrated  ownership  of  crude  oil  pipelines  has  loomed 
large  in  the  pipeline  controversy  in  the  United  States, 
due  m  part  to  the  importance  of  the  anti-trust  legisla¬ 
tion.^61^1  Much  of  the  discussion  on  this  issue  will  not, 
therefore,  be  directly  relevant  in  Australia.  However, 
some  brief  observations  may  be  valuable  as  an  indication 
of  the  potential  for  creating  monopolies. 


Control  of  transportation  facilities  has  played 
an  integral  part  in  the  development  of  monopolies  from  the 
earliest  days  of  the  petroleum  industry.  It  was  largely 
control  of  the  railroads  through  the  device  of  rebates 
that  enabled  Standard  Oil  of  New  Jersey  to  virtually  mon¬ 
opolise  the  industry  in  its  very  infancy.  *-62^  When  the 
superiority  of  pipeline  transportation  asserted  itself. 
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Standard  Oil  promptly  moved  into  this  field,  thereafter 
realising  that  nits  main  advantage  in  transportation  lay 
in  control  of  trunk  pipelines  to  the  seaboard".  At 


one  time,  it  controlled  practically  all  pipelines  between 
the  oil  fields  east  of  California  and  the  Atlantic 
Ocean.  But  although  Standard  Oil  dominated  the  early 

development  of  the  industry,  it  was  not  alone  in  employ¬ 
ing  pipeline  control  as  a  means  of  furthering  this  domin¬ 
ation.  Other  companies  such  as  Texas,  Shell,  Gulf,  Pure 
and  Sun  -  all  originally  refining  enterprises  -  integrated 
their  activities  to  include  pipeline  transportation. 


Clearly,  control  of  pipelines  historically  pro¬ 
moted  the  growth  of  monopoly  in  the  petroleum  industry. 
This  fact  resulted  in  the  Hepburn  Amendment  to  the  Inter- 
state  Commerce  Aet{6(,)  but  it  should  be  noted  that  this 
regulatory  control  was  not  prompted  because  the  pipelines 
themselves  were  necessarily  monopolistic  but,  rather,  be¬ 
cause  they  promoted  monopoly  in  the  industry  generally. 
The  distinction  has  been  explained  as  f o 1 1 ows : 7 ^ 


[The  pipeline  amendment]  does  not  pro¬ 
hibit  the  private  operation  of  these 
pipelines  because  they  are  monopolies, 
but  because  such  private  ownership  has 
proved  itself  to  be  the  source  of  mon¬ 
opolies,  because  it  contains  inevitable 
tendency  toward  monopoly. 

However,  the  Hepburn  Amendment  did  not  satisfactorily 

remedy  the  position  so  that  in  1942  it  was  still  possible 
to  comment  :  ) 


' 
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Control  of  the  pipe  lines  now  appears 
to  be  the  nerve  center  of  the  oil  em¬ 
pires,  and  the  key  to  monopoly  power 
in  the  industry. 

This  concludes  consideration  of  the  pipeline 
controversy.  Undoubtedly,  many  of  the  allegations  raised 
were  exaggerated  and  not  substantiated  by  the  facts.  But 
the  important  -point  for  the  purposes  of  this  study  is  the 
very  existence  of  the  controversy.  Whatever  the  justifi¬ 
cation  for  specific  allegations,  ''students  of  the  problem 
appear  to  be  in  substantial  agreement  that  for  a  long 
period  of  years  nonowners  had  an  exceedingly  difficult 
time  obtaining  access  to  pipeline  transportation."^69^ 

SECTION  III 

REMEDIES 

(i)  Common  Carrier  Provisions  :  *-70) 

The  first  legislative  attempt  to  deal  with  the 
problems  involved  in  major  integrated  ownership  of  crude 
oil  pipelines  was  the  enactment  of  provisions  imposing 
common  carrier  status  on  pipelines.  This  required  them 
to  carry  all  oil  tendered  without  discrimination,  subject 
of  course  to  pipeline  capacity. 

The  earliest  pipelines  voluntarily  opened  their 
facilities  to  general  public  use.  When  disputes  between 
users  of  these  lines  arose,  the  courts  quickly  recognised 


. 


c  ommon 


57  . 


a  resemblance  between  such  activities  and  those  of 
carriers  at  common  law.  ^  ^  Beard  comments;  ^ 7  ^  ^ 


With  the  judiciary  applying  common 
law  concepts  to  pipe  lines,  it  was 
but  a  step  for  legislative  bodies  to 
modernize,  amplify,  and  clarify  these 
concepts  and  set  up  a  formal  system  of 
administrative  regulation  of  oil  lines 
as  common  carriers.  By  the  above  pro¬ 
cess,  the  regulation  of  certain  oil 
lines  as  common  carriers  came  about 
more  or  less  automatically. 

However,  the  legislatures  faced  a  constitutional 
problem  before  they  could  enact  such  provisions.  The  sub¬ 
jection  of  private  property  to  public  use  without  compensa¬ 
tion  to  its  owner  violates  the  due  process  clause  of  the 


Fourteenth  Amendment  to  the  Constitution  of  the  United 


States.  It  was  thus  necessary  for  some  justification  for 
legislative  intervention  to  be  found.  Two  solutions  app¬ 
eared,  guided  by  "an  old  and  fundamental  American  concept 
that  businesses  affected  with  a  public  interest  can  be 
regulated  by  the  government ." ^ 3 ^  First,  the  pipeline 
companies  themselves  sought  legislation  granting  the  power 
of  compulsory  acquisition,  or  "eminent  domain"  as  it  is 
called  in  the  United  States,  a  power  which  it  is  competent 
for  the  States  to  grant  for  a  public  purpose.  Thus,  the 
first  statutes  imposed  common  carrier  status  in  return  for 
the  power  of  eminent  domain.  (-74')  A  similar  return  was 
exacted  for  the  right  to  cross  State  lands.  Secondly, 
some  pipelines  devoted  their  facilities  to  public  use  - 
thereby  affecting  them  with  a  public  interest  -  by  offering 
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their  facilities  to  the  public  for  carriage  for  hire, 
ever,  although  the  States  found  justification  to  impose 
common  carrier  status  on  pipelines  falling  within  these 
two  classes,  the  larger  problem  lay  with  the  trunk  lines 
which  invariably  crossed  State  lines  and,  therefore,  were 
beyond  the  reach  of  the  States. 

(ii)  The  Interstate  Commerce  Commission: 

In  1906,  Congress  passed  the  Hepburn  Amendment 
to  the  Interstate  Commerce  Act ^  ^  providing  for  regula¬ 

tion  by  the  Interstate  Commerce  Commission  of  all  inter¬ 
state  pipelines  which  were  deemed  to  be  common  carriers  at 
(76) 

law.  The  industry  responded  by  immediately  employing 

two  devices  designed  to  avoid  the  application  of  the  Amend¬ 
ment  in  particular  cases.  First,  several  companies  -  most 
notably  the  Standard  Oil  group  -  insisted  on  purchasing 
all  oil  before  it  entered  their  pipelines.  Thus,  they 
argued,  they  did  not  hold  themselves  out  as  transporters 
of  independent  oil  and  were  not  common  carriers  within  the 
meaning  of  the  Amendment. ^  ^  Secondly,  some  companies 

adopted  elaborate  transfer  systems  at  state  boundaries 
designed  to  prevent  them  from  being  classified  as  engaging 
in  interstate  commerce.  The  arrangement  worked  as  fol- 
lows:'78) 

[T]he  arrangement.  .  .  was  to  have 

the  common  carrier  company  on  one 
side  of  the  border  pump  oil  into 
tanks  owned  by  it  and  located  on 
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the  border,  while  the  private  carrier 
on  the  opposite  side  of  the  boundary 
would  use  its  pumps  to  withdraw  oil 
from  the  same  tanks  and  convey  it  on¬ 
ward  to  its  destination.  The  theory 
seems  to  have  been  that  in  this  fash¬ 
ion  the  common  carriers  were  not  pump¬ 
ing  oil  'across'  state  lines. 

The  Standard  Oil  interests  organised  their  whole  system 
for  moving  oil  from  the  Appalachian  fields  to  their  re¬ 
fineries  in  this  manner. 

The  Interstate  Commerce  Commission  brought  the 
matter  to  a  head  in  a  1911  hearing  entitled  In  the  Matter 
of  Pipe  Lines. ^  The  Commission  adopted  a  wide  inter¬ 

pretation  of  the  Hepburn  Amendment  and  concluded  that  all 
interstate  pipelines  were  within  its  jurisdiction.  As  a 
result  of  this  conclusion,  the  Commission  ordered  the  in¬ 
terstate  pipelines  to  file  tariffs.  Several  companies 
responded  by  challenging  the  Commission's  order  in  the 
Commerce  Court  ('80)  and,  ultimately,  the  whole  matter  came 
before  the  Supreme  Court  in  The  Pipeline  Cases (81)  on 
appeal  from  the  Commerce  Court's  decision. 

The  wide  interpretation  of  the  Hepburn  Amendment 
by  the  Commission  was  upheld  by  the  Supreme  Court  on  the 
basis  that  the  plain  meaning  of  the  Act  was  to  include 
pipelines  that  were  carrying  oil  offered  to  them.  Despite 
the  technicality  of  a  forced  sale  to  the  carrier,  the  pipe 
lines  were  engaged  in  transportation  within  the  meaning  of 
the  Act.  They  were  common  carriers  in  substance  and  the 
Commission  could  therefore  require  them  to  become  common 


' 
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carriers  in  form.  (-82^  The  constitutional  problem  of  de¬ 
privation  of  property  without  due  process  was  solved  by 
distinguishing  between  pipelines  engaged  in  transporta¬ 
tion  at  the  time  of  the  Act  and  those  constructed  there¬ 
after.  There  could  be  no  doubt,  the  Court  said,  as  to 
the  validity  of  the  Act's  application  to  the  latter.^83'* 
The  problem  of  interruptions  at  State  borders  had  been 
disposed  of  by  the  Commission's  holding  that  the  inter¬ 
ruptions  were  not  made  "in  good  faith  for  some  necessary 
purpose" .  ^8^  ^ 

The  Commission's  jurisdiction  to  regulate  inter¬ 
state  pipelines  as  common  carriers  was  thus  affirmed.  How 
ever,  a  long  period  of  inactivity  on  the  part  of  the  Com¬ 
mission  followed.  All  that  was  required  was  that  the  pipe 
lines  file  tariffs  with  the  Commission  and  these  were  acc- 
epted  as  presumptively  fair.(8S)  The  companies  succeeded 
in  evading  "the  substance  of  the  decision  by  the  imposi¬ 
tion  of  high  rates  and  onerous  shipping  requirements. " ^8^ 
Indeed,  there  was  little  occasion  for  complaints  to  arise 

as  the  lines  were  in  fact  used  principally  by  the  shipper- 
(87) 

owners.  However,  some  progress  was  made  in  standard¬ 

ising  accounting  procedures  and  ordinary  competition  in 
fact  led  to  a  reduction  of  pipeline  charges.  ^88^ 

Then,  in  June,  1934,  the  Commission  began  its 
own  investigation  of  rates  and  gathering  charges  culmin¬ 
ating  in  the  Commission's  decision  in  1940  in  Reduced 


' 


Rxgeline  Rates  and  Gathering  Charges.  The  Commission 

ordered  37  crude  pipe  lines  to  show  cause  why  an  order 
should  not  issue  reducing  minimum  tenders  to  10,000  barrels 
and  restricting  rates  so  that  earnings  could  not  exceed 
eight  per  cent  on  the  Commission's  valuation  of  invest¬ 
ment.*-  ^  The  Commission  thus  succeeded,  albeit  belatedly, 
in  regulating  high  rates  and  the  unfair  service  require¬ 
ments  which  previously  had  restricted  independent  access 
to  major  trunk  pipelines.  However,  around  this  time,  the 
Department  of  Justice  entered  the  picture  by  instituting 
proceedings  resulting  in  the  Elkins  Act  Consent  Decree 
which  warrants  separate  consideration  because  it  attacked 
the  problem  at  its  root  -  the  ownership  of  pipelines  by 
major  integrated  companies. 

(iii)  The  Elkins  Act  Consent  Decree: 

It  will  be  recalled  that  one  of  the  unfair  com¬ 
petitive  advantages  arising  from  the  major  integrated 
ownership  of  crude  oil  pipelines  is  that  they  necessarily 
carry  oil  for  shipper-owners  at  cost.*-91-*  Furthermore, 
profits  realised  on  the  carriage  of  competitor's  oil  are 
passed  on  to  the  pipeline  company's  parent  in  the  form  of 
dividend  declarations.  During  the  course  of  the  Temporary 
National  Economic  Committee,  held  from  1939  to  1941,  mem¬ 
bers  of  the  Federal  Trade  Commission  and  the  Department 
of  Justice  alleged  that  such  dividends  constituted  illegal 


- 
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rebates.  Although  the  Department's  case  was  based  on 
"tenuous  legal  theory", (92)  the  defendants  relented(93) 
and  on  December  23,  1941,  a  consent  decree  was  entered 
into  by  the  United  States,  twenty  major  companies  and 
fifty-nine  pipeline  companies.  ^9^ 

The  consent  decree  provided  that  any  payment 
above  seven  per  cent  on  the  carrier's  valuation  was  ill¬ 
egal  whereas  the  original  suit  had  sought  an  order  that 
all  dividends  were  illegal  rebates.  Wolbert  comments: ^9^ 

The  theory  behind  this  action  presum¬ 
ably  was  that  the  "freezing"  of  all 
income  over  the  permitted  seven  per¬ 
cent  would  bring  about  rate  reduc¬ 
tions,  thereby  reducing  the  competi¬ 
tive  advantages  held  by  shipper- 
owners  over  non-int egrat ed  firms  to 
the  seven  percent  figure  deemed  a 
reasonable  return  on  the  capital  in¬ 
vested  in  the  lines. 

The  decree  was  full  of  ambiguities  and,  in  1951,  Wolbert 
concluded  that  it  had  not  contributed  measurably  toward 
rate  reduction  while  creating  "a  host  of  operating  prob¬ 
lems  which  in  themselves  justify  a  review  of  the  decree . " ^9^ 


The  major  problem  turned  on  the  question  of  what  base 
should  be  used  for  calculating  permissible  dividend  pay¬ 
ments  to  shipper -owners . ^97^  More  specifically,  the  ques¬ 
tion  was  whether  the  decree  permitted  dividend  payments 
on  total  valuation  or  only  on  the  equity-financed  element 
of  it.  Finally,  this  question  came  to  litigation  and,  in 
1959,  the  companies'  arguments  thereon  were  upheld,  a 
result  which  ended  "even  the  limited  usefulness  of  the 


decree  as  a  restrictive  device". 
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(iv)  Divorcement: 

Throughout  the  pipeline  controversy,  several 
observers  have  argued  that  the  only  complete  solution  to 
the  problems  inherent  in  major  integrated  ownership  of 
pipelines  is  to  be  found  in  divorcement  of  pipeline  owner 
ship  from  ownership  of  the  other  stages  involved  in  the 
petroleum  indust  ry .  ('99  ^  The  subject  itself  has  resulted 
m  a  large  volume  of  literature  and  proposals  for  legis¬ 
lative  divorcement  of  pipelines  were  filed  "almost  rout¬ 
inely"  in  Congress  from  the  early  1930’s  on  but  made  no 
progress.  ^  But  as  the  details  of  divorcement  pro¬ 
posals  are  very  much  involved  with  the  anti-trust  legis¬ 
lation  in  the  United  States,  it  will  be  sufficient  for 
the  purposes  of  this  study  to  consider  the  arguments  for 
and  against  the  abstract  principle  of  divorcement. 

The  leading  proponent  of  divorcement  was  Pro¬ 
fessor  Rostow^101-*  whose  major  complaint  was  stated  as 
follows :  (102) 

The  chief  weapon  of  the  major  compan¬ 
ies  for  protecting  their  position  in 
the  market  for  crude  oil  is  their 
ownership  of  pipelines,  the  indispens- 
ible  link  .  .  .  between  the  oil  well 

and  the  refinery. 

He  believed  that  rate  regulation  was  neither  a  complete, 
nor  even  a  very  important  partial  solution  to  the  prob- 
lem .  U °3)  He  continued:'104’ 


. 


.. 
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The  level  of  pipe-line  rates  is  .  .  . 

part  of  the  process  of  market  control, 
and  is  one  of  the  weapons  which  permit 
the  major  companies  to  keep  ultimate 
sale  prices  at  a  point  which  vindicates 
their  nominal  pipe-line  charges.  The 
level  of  pipe-line  rates  is  a  measure 
of  the  forces  required  to  keep  posted 
prices  for  crude  at  an  appropriate 
minimum,  and  above  all  to  keep  indepen¬ 
dent  refiners,  who  must  depend  on  inde¬ 
pendent  sources  of  crude,  on  relatively 
short  and  expensive  rations  of  supplies 
.  .  .  The  major  companies  own  the  pipe¬ 

lines  not  only  as  a  productive  piece  of 
capital  equipment,  but  as  a  necessary 
element  for  the  preservation  of  the 
special  conditions  of  market  structure 
in  the  petroleum  industry  on  which  price 
leadership  and  price  maintenance  ultim¬ 
ately  rest . 

Divorcement  was  thus  a  logical  remedy  .  ^ 05 ^ 

Wolbert  rejected  divorcement  as  a  remedy. 

He  disputed  Rostow’s  contention  that  the  pipelines  had 

been  built  as  instruments  of  market  control  but  saw  them 

as  a  logical  response  by  private  capital  to  conditions 

encountered  as  a  "competitive  nec es s i ty . " ^ 1 0 7 ^ 

ized  his  views  on  the  effects  of  divorcement  as 

Viewing  divorcement  of  pipe  lines  by 
itself,  the  results  to  be  expected 
appear  unfavourable.  There  would 
seem  to  be  little,  if  any,  competi¬ 
tive  gain  on  the  part  of  independent 
refiners  and  jobbers,  and  detriment 
to  independent  producers  and  "wild¬ 
catters".  The  stability  of  independ¬ 
ently  operated  pipe  lines  seems  ques¬ 
tionable.  In  all  probability,  rates 
would  be  higher  than  the  present  level 
due  to  overhead  costs,  uncertainty  of 
continuous,  high  capacity  operation, 
and  the  loss  of  co-ordination  economies 
present  in  integrated  operation.  The 
consumer  would  be  the  ultimate  recipient 


He  summar- 
follows : (108) 
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of  these  disadvantages  which  would  be 
transmitted  to  him  in  the  form  of 
higher  retail  prices. 

He  concluded  that  any  discrimination  could  be  avoided  by 
reducing  the  difference  between  the  cost  of  transporta¬ 
tion  and  the  tariff  rate  to  the  point  where  it  represented 
only  a  reasonable  return  on  carrier  investment  "since  the 
outside  shipper  is  receiving  transportation  service  at  a 
reasonable  charge  and  the  s hipper - owner  is  realizing  the 
same  return  on  his  money  which  he  would  receive  from  any 
successful  commercial  venture.  " 

On  balance,  these  arguments  for  and  against  div¬ 
orcement  seem  to  indicate  that  "divorcement  per  se  would 
provide  no  answers"  to  the  problems  of  the  independent 
producers  and  refiners . ^110^  in  any  event  they  have  not 

resulted  in  any  successful  legislation  aimed  at  divorce¬ 
ment. 


SECTION  IV 


REGULATION  OF  NATURAL  GAS 


(i)  Background: 


Apart  from  a  few  isolated  instances  of  local 

c  (HI) 

use,  natural  gas  was  originally  regarded  as  a  nuis¬ 

ance  associated  with  the  production  of  crude  oil.  Neither 
its  own  fuel  value,  nor  the  role  which  it  plays  in  the 


. 


' 
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energy  mechanisms  of  oil  and  gas  reservoirs,  was  appre¬ 
ciated  with  the  result  that  it  was  wastefully  flared. 
However,  commencing  about  1930,  the  use  of  natural  gas 
has  undergone  a  revolution.  Among  the  factors  influenc¬ 
ing  this  change  have  been  the  establishment  of,  or  where 
they  were  already  established,  the  enlarging  of  the  auth¬ 
ority  of,  state  conservation  agencies,  technical  develop¬ 
ments  m  the  pipeline  industry  such  as  the  manufacture  of 
thin- wall,  large-diameter  pipe,  temporary  shortages  and 
increasing  costs  in  the  field  of  solid  fuels  and  rapid 
development  in  the  heavy  chemical  industry  in  which  nat¬ 
ural  gas  is  a  prime  raw  mat er ia 1 .  ( 1 1 2 ^  Today,  a  shortage 
of  natural  gas  has  contributed  to  the  energy  crisis  in 
the  United  States,  necessitating  the  investigation  of  a 
possible  natural  gas  transmission  line  from  the  Alaska 
North  Slope  to  connect  with  the  existing  pipeline  system 
at  Edmonton,  Alberta,  at  an  estimated  cost  of  up  to  $10 
billion.  Even  so,  most  natural  gas  reserves,  at  least 
until  more  recently,  have  been  discovered  in  the  search 
for  oil  rather  than  for  natural  gas  itself. 

The  pipelines  which  are  essential  to  the  dis¬ 
tribution  of  this  valuable  resource  have  been  constructed 
historically  by  companies  established  for  that  particular 
purpose  whereas,  it  will  be  recalled,  most  petroleum 
pipelines  originated  from  the  refiners.  This  fact 

of  "independent''^115^  ownership  of  natural  gas  transmission 


' 


pipelines  has  avoided  many  of  the  problems  associated  with 
the  latter.  However,  the  distribution  of  natural  gas  is 
in  the  nature  of  a  public  utility  which  has  from  early  in 
the  industry’s  history  attracted  regulatory  attention  be¬ 
cause  of  the  risks  of  monopoly  and  the  problems  associated 
with  an  increasing  demand  for  a  relatively  fixed  supply. 

Some  of  the  devices  adopted  in  relation  to  crude 
oil  pipelines  are  not  satisfactory  when  applied  to  natural 
gas  pipelines.  For  example,  natural  gas  pipelines  gener¬ 
ally  purchase  the  gas  which  they  carry  due  to  the  necess¬ 
ity  of  committing  supplies  to  markets. (117)  This  makes 
the  application  of  the  common  carrier  concept  of  dubious 
validity  and,  indeed,  few  gas  pipelines  act  as  common  car¬ 
riers  .  Furthermore,  the  regulation  of  transmission 

tariffs  is  of  little  value  for  the  same  reason.  Thus,  the 
major  means  of  supervising  natural  gas  transmission  pipe¬ 
lines  in  the  United  States  has  been  by  regulating  prices 
of  the  natural  gas  itself. 

(ii)  The  Natural  Gas  Act: 

In  1938  ,  Congress  passed  the  Natural  Gas  Act 
conferring  on  the  Federal  Power  Commission  wide  regulatory 
powers  over  the  natural  gas  industry.  For  many  years  a 
controversy  raged  over  whether  these  powers  extended  to 
the  regulation  of  producer  sales  to  interstate  pipelines, 
as  the  Act  contained  a  specific  exemption  of  "production 


' 
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or  gathering  of  natural  gas".  ^12^  The  Commission  consis¬ 
tently  declined  to  assume  jurisdiction^121-^  but,  in  its 
1954  decision  in  Ph'LlZ'i'p s  PotvoZeuni  Co.  v.  Wisconsin^  ^122^ 
the  Supreme  Court  held  that  the  Commission  in  fact  had  j ur 
isdiction  over  interstate  sales  by  natural  gas  producers 
and  a  corresponding  obligation  to  regulate  those  sales  in 
the  public  interest .  ^  23-^ 

It  has  been  said  that  the  primary  practical  prob 

1 em  which  led  to  the  passage  of  the  Act  was  the  great  econ 

omic  power  of  the  pipeline  companies  as  compared  with  that 

of  the  communities  seeking  natural  gas  reserves  and  that 

its  primary  aim  was  to  protect  consumers  against  exploita- 
*  .  (124)  T 

tlon-  In  other  words,  the  Act  regulates  the  industry 

as  a  public  utility,  an  aim  which  is  declared  by  Section 
1:  (125) 

[I]t  is  declared  that  the  business  of 
transporting  and  selling  natural  gas 
for  ultimate  distribution  to  the  pub¬ 
lic  is  affected  with  a  public  interest, 
and  that  Federal  regulation  in  matters 
relating  to  the  transportation  of  nat¬ 
ural  gas  and  the  sale  thereof  in  inter¬ 
state  and  foreign  commerce  is  necessary 
in  the  public  interest. 

The  Commission  in  fact  regulates  the  industry  mainly 
through  the  employment  of  two  devices  -  the  certificate  of 
convenience  and  necessity  to  control  entry  into  the  natur¬ 
al  gas  pipeline  industry ll  26 and  direct  regulation  of 
interstate  sales  by  independent  natural  gas  producers . ^ 2 2 ^ 
No  company  is  to  engage  in  the  transportation 


or 
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sale  of  natural  gas  or  construct  any  facilities  unless  the 
Commission  has  issued  "a  certificate  of  public  convenience 

and  necessity. "  Under  Section  7(e),  a  certificate  shall  be 
issued:  (128) 


•  .  .  if  it  is  found  that  the  appli¬ 

cant  is  able  and  willing  properly  to 
do  the  acts  and  to  perform  the  ser¬ 
vice  proposed  and  to  conform  to  the 
provisions  of  this  chapter  and  the 
requirements,  rules,  and  regulations 
of  the  Commission  thereunder,  and 
that  the  proposed  service,  sale, 
operation,  construction,  extension 
or  acquisition,  to  the  extent  auth¬ 
orized  by  the  certificate,  is  or 
will  be  required  by  the  present  or 
future  public  convenience  and  nec¬ 
essity;  otherwise  such  application 
shall  be  denied. 


This  'barrier'  to  entry  into  the  pipeline  business  may  it¬ 
self  promote  monopoly  conditions.  Once  a  particular  pipe¬ 
line  is  constructed,  the  entry  of  a  second,  competing  line 
into  those  communities  served  by  the  first  is  virtually 
prohibited  as  the  first  company  could  simply  undercut  tar¬ 
iffs  and,  indeed,  would  practically  be  forced  to  do  so  to 
protect  its  investment.  The  community  supplied  by  a  gas 
pipeline  would  therefore  be  at  the  mercy  of  the  pipeline 
company  were  it  not  for  the  provisions  of  the  Act  dealing 
with  rate  regulation,  to  be  discussed  shortly. 

However,  one  further  feature  of  section  7  should 
be  noted  before  leaving  the  certificate  of  public  conven¬ 
ience  and  necessity.  The  section  provides  that  the  Commis¬ 
sion  may  direct  a  natural  gas  company  to  extend 


or  improve 
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its  transportation  facilities,  and  to  connect  its  facil¬ 
ities  with,  and  sell  gas  to,  any  person  authorized  to  en¬ 
gage  in  the  distribution  of  gas.  However,  the  Commission 
must  find  that  no  "undue  burden"  would  be  placed  on  the 
company  and  has  no  authority  to  give  such  a  direction  when 
to  do  so  would  impair  the  company's  ability  "to  render 
adequate  service  to  its  customers". 

Two  sections  deal  primarily  with  rate  regulation. 
Section  4  provides  generally  that  all  rates  shall  be  just 
and  reasonable  and  that  companies  are  not  to  grant  any  un¬ 
due  preference,  nor  maintain  any  unreasonable  difference 
in  rates  as  between  localities  or  classes  of  service. 
Schedules  showing  all  rates  are  to  be  filed  with  the  Com¬ 
mission.  Whenever  any  new  schedule  is  filed,  the  Commis¬ 
sion  has  authority  to  conduct  a  hearing  at  which  the  bur¬ 
den  of  showing  that  any  increased  rate  is  "just  and  rea¬ 
sonable"  is  upon  the  natural  gas  company.  Under  section 
5,  the  Commission  is  empowered  to  determine  the  just  and 
reasonable  rate  whenever  it  finds  that  any  rate  charged  in 
connection  with  the  transportation  or  sale  of  natural  gas 
is  'unjust,  unreasonable,  unduly  discriminatory,  or  prefer¬ 
ential"  but  increases  are  to  be  ordered  only  in  accordance 
with  a  new  schedule  filed  by  the  Company.  Jurisdiction 
over  the  sale  of  natural  gas  to  interstate  pipelines  by 
independent  producers  falls  on  the  Commission  by  virtue  of 
the  extension  of  section  5  to 


any  contract  affecting  rates. 
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The  Act  thus  vests  extremely  wide  authority  in 
the  Commission  to  regulate  the  natural  gas  industry  gener¬ 
ally.  However,  the  picture  would  not  be  complete  without 
reference  to  the  problems  that  the  Commission  has  faced 
and  the  criticism  that  has  been  directed  at  it.  The  regu¬ 
lation  of  natural  gas  pipelines  from  the  point  of  view  of 
consumer  prices  requires  the  regulation  of  producer  prices, 
but  the  Commission  has  experienced  great  difficulty  in 
discovering  a  way  to  set  ceiling  prices  without  causing 
excessive  demand,  and  in  developing  a  system  of  adminis- 
trative  price  review.  (129^  Furthermore,  it  has  not  been 
able  to  prevent  producers  from  selling  their  gas  at  higher 
prices  m  intrastate  markets  beyond  its  jurisdiction.  Fur¬ 
ther  complicating  its  problems,  the  critics  argue  that  the 
Commission  has  itself  contributed  to  the  present  shortage 
of  natural  gas  by  attempting  to  maintain  prices  at  a  level 
below  what  would  probably  be  the  free  market  price.  Arti¬ 
ficially  low  prices,  it  is  argued,  have  both  increased  de¬ 
mand  and  discouraged  producers  from  developing  new  supp¬ 
lies,  although  the  Commission  has  attempted  to  deal  with 
the  latter  problem  by  setting  different  price  ceilings  for 
new  and  "old"  gas.  The  debate  is  not  yet  resolved. 


. 
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PART  II 


THE  CANADIAN  EXPERIENCE 


Pipelines  in  Canada  have  not,  in  the  past,  pro¬ 
voked  the  controversy  which  has  surrounded  them  in  the 
United  States  of  America.  It  is  true  that,  in  1956,  the 
Federal  Government's  conduct  of  debate  in  the  House  of 


Commons  on  the  bill  to  establish  the  Northern  Ontario  Pipe 
Line  Corporation  contributed  to  its  defeat  at  the  follow¬ 


ing  general  election.  However,  the  controversy  centred 
more,  although  not  entirely,  around  the  tactics  adopted  by 
the  Government  in  securing  passage  of  the  measure  rather 
than  the  policy  issues  involved.  The  purpose  of  the 


r  •  ,  .  (130) 

0111  was  to  establish  a  corporation  to  construct  part 

of  a  natural  gas  transmission  line  from  the  producing 
fields  of  Alberta  to  Eastern  Canadian  markets.  The  major 
part  of  the  line  was  to  be  constructed  by  a  private  comp¬ 
any,  Trans-Canada  Pipe  Lines  Ltd.,  but  the  Governments  of 
Canada  and  Ontario  had  agreed  to  construct  that  part  of 
the  line  through  the  extremely  expensive  region  of  Northern 
Ontario.  The  scheme  proposed  was  for  a  corporation  to  con¬ 


struct  this  section  of  the  line  and  be  empowered  to  lease, 
with  an  option  to  purchase  being  given  to  the  Trans-Canada 
Company.  The  bill  also  contained  provisions  for  short-term 
loans  to  the  company. 


' 
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For  reasons  that  are  still  not  entirely  clear, 

at  the  time  notice  of  the  measure  was  given  in  the  House 

of  Commons,  the  Government  took  the  unprecedented  step  of 

indicating  that  closure  would  be  employed  in  the  subsequent 

debate.^131-*  it  has  been  commented: 

Thereupon  the  opposition  parties  opp¬ 
osed  to  the  bill  .  .  .  began  to  intro¬ 

duce  a  series  of  dilatory  motions  and, 
by  raising  points  of  order  and  by 
forcing  each  question  to  a  recorded 
vote,  to  obstruct  passage  of  the  bill. 

From  that  point  the  battle  was  joined. 

Substantive  issues  arising  from  the  proposal  concerned  the 
opposition  parties.  First,  the  issue  of  nationalism  was 
raised  by  the  wish  of  the  company  to  pursue  a  route  through 
the  United  States  which,  it  claimed,  it  would  be  able  to 
finance  without  government  assistance.  Secondly,  the  Gov¬ 
ernment’s  proposal  to  assist  the  company  by  financing  part 
of  the  line  raised  the  issue  of  government  ownership  and 
precipitated  allegations  of  a  ”hand-out".  But  although 
there  was  fire  behind  the  smoke,  "closure  came  to  be  the 
real  issue  of  the  debate ." 

Until  recently,  the  "great  pipeline  debate"  was 
the  only  instance  of  major  controversy  over  the  regulation 
of  oil  and  gas  pipelines  in  Canada.  A  number  of  develop¬ 
ments  over  the  past  few  years,  however,  suggests  that  the 
history  of  relative  tranquillity  has  been  shattered  and 
that  the  future  development  of  Canadian  pipelines  will  be 
anything  but  free  from  controversy.  The  country's  past 


. 


. 


■ 


74  . 


policy  of  exporting  substantial  quantities  of  oil  and  gas 
to  the  United  States  by  pipeline  has  been  severely  criti¬ 
cized  and  the  realization  that  the  enjoyment  of  self- 

sufficiency  has  a  limited  future  has  already  resulted  in 
major  changes  in  policy.  The  Federal  Government  has  re¬ 
cently  announced  a  policy  of  phasing  out  exports  of  oil  to 
the  United  States  and  a  year  ago  announced  its  intention 
to  abolish  its  long  standing  policy  of  supplying  that  part 
of  the  country  west  of  the  Ottawa  Valley  with  Canadian  oil 
and  importing  offshore  oil  for  the  country's  eastern  mar¬ 
kets.  The  existing  crude  oil  pipeline  system  will  be  ex¬ 
tended  to  the  Montreal  market  where  imported  oil  no  longer 
offers  significant  savings  due  to  the  dramatic  escalation 
m  the  costs  of  imported  oil  over  the  past  fourteen  or  so 
months.  At  the  same  time,  past  policies  with  respect  to 
the  country's  natural  gas  supplies  are  being  reviewed  in 
an  atmosphere  dominated  by  the  proposal  to  construct  a 
major  natural  gas  pipeline  from  the  Mackenzie  Delta  dis¬ 


coveries  to  southern  markets  and,  possibly,  linked  with  a 
pipeline  from  the  American  gas  reserves  at  Prudhoe  Bay, 
Alaska.  The  potential  exploitation  of  Arctic  island  gas 
reserves  also  raises  fundamental  policy  issues  yet  to  be 
resolved  . 


All  in  all,  these  developments  indicate  that 
Canada  is  at  the  point  of  determining  major  new  directions 
in  its  policy  with  respect  to  the  exploitation  of  its 
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petroleum  reserves  and  pipelines.  The  issues  are  inher¬ 
ently  controversial,  involving  as  they  do  the  competing 
interests  of  the  petroleum  industry  in  maintaining  high 
cash  flows  by  rapid  exploitation  at  free  market  prices 
and  the  interests  of  consumers  in  ensuring  adequate  re¬ 
turns  from  their  resources,  and  in  protecting  their  longer 
term  supply  position. 

In  a  federal  state,  controversy  also  surrounds 
the  question  of  balancing  federal  and  provincial  interests 
The  Canadian  Federal  Government  is  presently  seeking  to 
extend  federal  control  with  respect  to  oil  through  legis¬ 
lation  establishing  regulation  of  interprovincial  market¬ 
ing  of  crude  oil  produced  in  Canada .  ( 1  3 5 ^  With  respect 
to  natural  gas,  too,  conflicts  between  the  consumer  inter¬ 
ests  in  the  east  and  producing  interests  in  the  west  sug¬ 
gest  that  there  may  be  pressure  on  the  Federal  Government 
to  empower  the  National  Energy  Board  to  exercise  control 
over  producer  prices  of  gas,  as  the  Federal  Power  Commis¬ 
sion  has  attempted  to  do  in  the  United  States. 

Thus,  it  is  to  be  reasonably  anticipated  that 
the  future  development  of  Canadian  policy  with  respect  to 
oil  and  gas  pipelines  will  be  significantly  different  from 
that  of  the  past.  The  Australian  pipeline  legislation, 
however,  has  borrowed  in  part  from  the  past  Canadian  leg¬ 
islation  and  it  is  proposed,  therefore,  to  consider  in 
this  Part  the  broad  policy  of  that  legislation  but,  before 
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proceeding  to  do  so,  one  further  comment  should  be  made, 
emerging  from  recent  Canadian  developments. 

The  exploitation  of  Canada's  "frontier"  reserves 
of  natural  gas  will  involve  vast  capital  investment  in 
pipeline  construction.  One  proposal  for  construction  of 
a  pipeline  from  the  Mackenzie  Delta  gas  reserves,  for 
instance,  estimates  a  cost  in  excess  of  $6  billion.  Sums 
of  such  magnitude  are  obviously  beyond  the  resources  of 
any  one  company  and  will  likely  involve  a  pooling  of  the 
financial  resources  of  producing,  distributing  and  mar¬ 
keting  companies.  This,  in  turn,  may  involve  a  departure 
from  the  past  practice  with  respect  to  natural  gas  pipe¬ 
lines  of  the  pipeline  company  acting  as  a  purchaser  of 
the  gas  which  it  transports ,  (136)  inasmuch  as  the  company 
will  probably  have  producing  and  marketing  interests  among 
its  membership  and  will  operate  more  as  a  service  to  those 
interests.  The  leading  proponent  of  the  Mackenzie  Valley 
line,  Canadian  Arctic  Gas  Study  Ltd.,  is  a  consortium  of 
producing  companies,  other  gas  pipeline  companies  and  gas 
distribution  u  t  i  1  it  i  es  ,  ^ 1  3  7  ^  and  proposes  to  act  as  a 
carrier  only  of  Mackenzie  Delta 


gas  . 
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SECTION  I 

REGULATION  OF  OIL  PIPELINES 

(i)  Provincial : 

Generally,  the  Canadian  provincial  legislation 
controls  pipelines  at  two  stages  -  construction  and  oper¬ 
ation.  In  Alberta,  for  example,  the  construction  of  either 
natural  gas  or  oil  pipelines  is  prohibited  except  under  the 
authority  of  a  permit  granted  by  the  Energy  Resources  Con¬ 
servation  Board  .  ^  38 The  Board  may  refer  an  application 
for  a  gas  pipeline  to  the  Gas  Utilities  Board,  but  is 
under  no  obligation  to  consider  its  advic e ^ * 3 ^ ^  and  other¬ 
wise  has  an  unlimited  discretion  to  grant  or  refuse  any 
application.  (-^O) 

In  other  Provinces,  however,  the  legislation  is 
more  specific  as  to  the  matters  which  are  to  be  considered 
by  the  authority  granting  the  permit.  In  Saskatchewan,  for 
example,  the  Minister  is  to  have  particular  regard  to  the 
financial  responsibility  of  the  applicant,  any  public  in¬ 
terest  that  may  be  affected  and  "the  needs  and  general  good 
of  the  residents  of  the  province  as  a  whole.  "^^1)  jn 
this  respect,  a  permit  resembles  the  certificate  of  public 
convenience  and  necessity  under  the  American  Natural  Gas 
Act^-  )  and,  so  viewed,  controls  entry  into  the  pipeline 


business . 
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The  operation  of  pipelines  generally  is  prohib¬ 
ited  except  m  pursuance  of  a  licence  issued  for  that  pur- 
(143) 

pose-  This  requirement  seems  to  be  aimed  at  the  safe 

operation  of  pipelines  rather  than  controlling  entry  into 
pipeline  transportation  or  the  terms  of  carriage  from  an 


economic  viewpoint. 

The  major  provision  in  the  Canadian  provincial 
legislation  designed  to  avoid  the  problems  which  have 


arisen  in  the  United  States  is  the  power  to  designate  pipe 
lines  as  common  carriers.  In  the  major  oil-producing  Pro¬ 
vince  of  Alberta,  this  power  is  vested  in  the  Energy  Re¬ 
sources  Conservation  Board  upon  application  and  after  a 
,  •  (144) 

nearing.  Once  declared  to  be  a  common  carrier,  the 

owner  of  a  pipeline  is  prohibited  from  any  discrimination 
between  any  of  the  persons  for  whom  he  carries  oil  or  gas, 
or  in  favour  of  his  own  oil  or  gas.(145)  In  addition,  the 
Board  may  declare  any  purchaser  of  oil  or  gas  to  be  a  com¬ 
mon  purchaser,  in  which  event  he  is  to  purchase  without 
discrimination,  ^  and  may  declare  a  processor  to  be  a 
common  processor. 


These  provisions  obviously  are  aimed  at  resolving 
the  problem  of  access  to  transportation  facilities  for  in¬ 
dependent  producers  and  refiners.  But  it  should  be  empha¬ 
sized  that  the  approach  differs  from  that  taken  in  the 
United  States,  at  least  in  relation  to  interstate  pipelines 
in  that  country.  (148)  The  Alberta  legislation  does  not 


' 
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impress  common  carrier  status  on  all  pipelines,  or  even 
those  which  in  fact  operate  as  common  carriers  but,  rather, 
empowers  a  regulatory  agency  to  impose  common  carrier 
status  on  particular  pipelines  and  then  only  on  applica¬ 
tion.  Its  effect,  of  course,  is  to  induce  the  pipeline 
companies  to  be  "voluntary"  common  carriers  under  threat  of 
having  that  status  otherwise  imposed  upon  them. 

Two  other  provisions  in  the  Alberta  legislation 
are  aimed  directly  at  the  problems  of  denial  of  independ¬ 
ent  access  and  inequality  of  competition.  First,  the  Pub¬ 
lic  Utilities  Board  is  empowered  to  fix  the  "just  and  rea¬ 
sonable"  rates  for  transporting  oil  by  pipeline .  (149)  Sec¬ 
ondly,  where  a  common  carrier  or  common  purchaser  order  is 
made  and  the  parties  are  unable  to  agree  on  the  tariff  or 
cost,  they  may  apply  to  the  Public  Utilities  Board  to  have 
the  dispute  sett  led .  in  practice,  tariffs  for  oil 

transportation  are  not  regulated  under  the  first  of  these 
provisions.  Indeed,  in  view  of  the  latter  provision, 

tariff  regulation  may  be  unnecessary.  The  problem  of  fix¬ 
ing  tariffs  for  carriage  of  crude  oil  only  arises  where  oil 
is  carried  for  shippers  other  than  the  pipeline  owner.  If 
the  outside  shipper  is  dissatisfied  with  the  proposed  tar¬ 
iffs,  it  would  appear  he  is  adequately  protected  by  his 
right  to  apply  to  the  Public  Utilities  Board. 

Apart  from  control  of  the  original  entry  into 
pipeline  transportation,  the  only  provisions  in  the 
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legislation  designed  in  any  way  to  avoid  the  problem  of 
monopoly  growth  through  pipeline  ownership  are  those  con 
trolling  transfers  of  p ip e 1 ine s ^ 1 5 2 ^  but  the  effect  of 
these  is  indirect  only. 


(ii)  Interprovincial  Pipelines: 


Pipelines  within  the  jurisdiction  of  the  Nation¬ 


al  Energy  Board  are  subject  to  much  closer  regulation, 
under  the  provisions  of  the  National  Energy  Board  Act3 
than  are  intraprovincial  pipelines.  Although  entry  into 
the  pipeline  business  is  controlled  by  basically  the  same 
means  as  under  the  provincial  legislation  by  requiring  a 
certificate  for  operation  of  a  p ipe 1 ine  ( 1 5 5 ^  and  leave  to 
open  a  pipeline,  ('156')  the  matters  which  the  Board  is  to 
consider  in  certifying  such  entry  are  more  specific.  First, 
it  must  be  satisfied  that  the  line  is  and  will  be  required 
by  "the  present  and  future  public  convenience  and  necess¬ 
ity’"^  ^  Secondly,  in  considering  any  application,  it 
is  to  have  regard  to  the  following  matters: 

(a)  the  availability  of  oil  or  gas  to 

the  pipe  line.  .  .; 

(b)  the  existence  of  markets,  actual 
or  potential; 

(c)  the  economic  feasibility  of  the 

pipe  1 ine  .  .  .  ; 

(d)  the  financial  responsibility  and 
financial  structure  of  the  appli¬ 
cant,  the  methods  of  financing 
the  line  and  the  extent  to  which 
Canadians  will  have  an  opportunity 


I 
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of  participating  in  the  financing, 
engineering  and  construction  of  the 
line;  and 

(e)  any  public  interest  that  in  the 
Board's  opinion  may  be  affected 
by  the  granting  or  the  refusing 
of  the  application. 

Furthermore,  the  Board  is  under  a  positive  duty  to  consider 
the  objections  of  any  interested  persons.  ^13^ 

Once  operational,  a  pipeline  certified  under  the 
Act  is  required  to  file  tariffs,  which  may  be  disallowed  by 
the  Board,  for  the  transportation  and  storage  of  hydro¬ 

carbons.^  ^  Thus,  the  power  to  regulate  tariffs  directly 
is  vested  in  the  Board.  But  even  in  the  absence  of  a 
Board  order,  tariffs  are  to  be  just  and  reasonable  and 
shall  under  substantially  similar  circumstances  and  con¬ 
ditions  with  respect  to  all  traffic  of  the  same  description 
carried  over  the  same  route,  be  charged  equally  to  all  per¬ 
sons  at  the  same  rate.'^162^  The  problem  of  denying  access 
to  the  pipeline  by  imposing  onerous  service  requirements  is 
met  by  prohibiting  discrimination  against  any  person  or 
locality  in  tolls,  service  or  facilities.^163'1  Offering 
or  accepting  any  rebate,  concession  or  discrimination  is  an 
offence  punishable  on  summary  conviction. ^16^^ 

Subject  to  exceptions  approved  by  the  Board,  a 
pipeline  is  to  carry  all  oil  offered  for  transmission  and 
may  be  required  to  extend  its  facilities  for  the  transmis¬ 
sion  of  such  oil,  including  storage  facilities,  if  it  is  in 
the  public  interest  and  no  undue  burden  will  be  placed 
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the  pipeline  company  thereby .  °65)  Not  only  does  this  re- 
quirement  impose  common  carrier  status  on  all  pipelines 
certified  under  the  Act  but  enlarges  the  ordinary  respons¬ 
ibilities  of  a  common  carrier  by  granting  the  power  to  re¬ 
quire  extension  of  pipelines  and  storage  facilities. 

These  provisions  appear  to  provide  complete  pro¬ 
tection  against  the  problems  which  have  plagued  the  devel¬ 
opment  of  oil  pipelines  in  the  United  States.  The  only 
possible  exception  is  the  argument  of  some  that  divorce¬ 
ment  is  the  only  means  to  protect  against  the  advantages 
inherent  in  integrated  ownership  of  pipelines.  But  as 
discussed  earlier,*'166'*  the  results  which  would  flow  from 
such  a  course  are  not  entirely  settled.  Perhaps  the  fact 
that  oil  pipelines  in  Canada  have  not  provoked  the  contro¬ 
versy  which  has  surrounded  them  in  the  United  States  test¬ 
ifies  to  the  success  of  this  legislation.  If  so,  one 
wonders  why  the  Australian  legislation,  borrowing  in  part 
as  it  has  done  from  the  Canadian  precedent,  has  not  fol¬ 
lowed  the  precedent  faithfully.  After  all,  it  is  submitted, 
the  petroleum  industry  would  not  suffer  if  such  provisions 
were  enacted,  except  by  being  deprived  of  the  opportunity 
to  establish  monopolies  at  the  expense  of  smaller  indepen¬ 
dents,  while  protection  against  the  potential  problems 
considered  earlier  would  be  virtually  guaranteed.  However, 
further  consideration  of  this  question  must  be  stood  down 
until  the  existing  Australian  legislation  is  examined. 


SECTION  II 
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REGULATION  OF  NATURAL  GAS  PIPELINES 

The  Canadian  legislation  controlling  entry  into 
oil  pipeline  transportation  and  regulating  the  technical 
aspects  of  pipeline  operation  generally  applies  equally  to 
natural  gas  transmission  lines .  (167)  However,  as  in  the 
United  States,  the  pattern  in  Canada  has  been  to  regulate 
the  production  and  distribution  of  natural  gas  as  a  public 
utility.  It  is  proposed  in  this  Section,  therefore,  to 
consider  some  of  the  statutory  provisions  relating  to  nat¬ 
ural  gas  only.  By  and  large  these  relate  to  pricing  of 
natura 1  gas . 

(i)  Provincial: 

Again  taking  Alberta  as  an  example,  the  Public 
Utilities  Board  is  empowered  to  regulate  the  price  of  nat¬ 
ural  gas  at  each  point  from  production  to  consumption. 

The  other  Provinces  regulate  consumer  prices  for  natural 
gas  but  only  two  of  them  authorize  price  control  at  stages 
before  delivery  to  consumers.  In  Saskatchewan  the  well¬ 
head  price  may  be  fixed^169^  while  in  Ontario,  the  Energy 
Board  is  empowered  to  fix  "just  and  reasonable  rates  and 
charges  for  the  sale  of  gas  by  transmitters,  distributors 
and  storage  companies"''  but  no  reference  is  made  to 
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sales  by  producers  so  that  the  well-head  price  is  not  reg¬ 
ulated  as  such.  As  in  the  United  States,  considerable  dif¬ 
ficulty  surrounds  the  question  of  what  method  is  to  be  used 
in  fixing  prices  under  these  provisions. 

(ii)  Federal  Regulation  of  Natural  Gas: 

Interprovincial  transmission  of  natural  gas  is 
regulated  by  the  same  provisions  of  The  National  Energy 
Board  Act  as  control  oil  pipelines.  However,  unlike  the 
jurisdiction  of  the  Federal  Power  Commission  in  the  United 
States,  the  power  of  the  Board  to  regulate  charges  for 
carriage  of  natural  gas  does  not  extend  to  the  fixing  of 
well-head  prices.*'172'*  in  fact,  with  the  exception  of 
jurisdiction  to  fix  the  proportion  of  the  difference  be¬ 
tween  the  purchase  price  and  the  sale  price  of  gas,  owned 
by  a  pipeline  company,  which  is  to  be  attributed  to  a  toll 
charged  for  transmission,  the  power  to  fix  charges 

for  the  carriage  of  natural  gas  is  the  same  as  for  oil. 

Perhaps  the  major  function  of  the  Board  in  rela¬ 
tion  to  natural  gas  is  to  license  exports  after  satisfying 
itself  that  the  quantity  exported  does  not  exceed  the  sur¬ 
plus  remaining  after  making  due  allowance  for  foreseeable 
requirements  in  Canada  and  that  the  price  to  be  charged 
is  "just  and  reasonable  in  relation  to  the  public  inter¬ 
est".^-  •*  However,  as  no  question  of  foreign  exports  by 

pipeline  will  arise  in  Australia  these  provisions  are  only 
of  passing  interest  to  this  study. 
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(1)  The  Dutson  to  Dandenong  pipeline  was  completed  in 
January,  1969.  The  Roma  to  Brisbane  pipeline  was 
completed  by  June,  1969.  The  Gidgealpa-Moomba  to 
Adelaide  pipeline  commenced  deliveries  in  November, 
1969,  and  the  Dongara  to  Perth  line  was  operating 
by  October,  1971. 

(2)  The  Moonie  to  Brisbane  pipeline. 

(3)  Hetheringt on.  The  Orderly  Development  of  Petroleum 
in  Victoria3  a  Report  to  the  Premier  of  Victoria 
March,  1966. 

(4)  Hetherington,  Energy  Resources  of  Queensland  and 
thexr  Uses  3  a  Report  to  the  Premier  of  Queensland, 
December  ,  1964 . 

(5)  See  Parliamentary  Paper  No.  102  (South  Australia) 

Ftnance  for  a  Natural  Gas  Pipeline  in  South  Aust¬ 
ralia  (1966) . 

(6)  See3  for  example.  Parliamentary  Debates  of  Western 
Australia,  October  29,  1969,  at  pp .  1938,  1939. 

(7)  See3  for  example.  Parliamentary  Debates  of  South 
Australia,  House  of  Assembly,  March  7,  1967,  at 
p.  3461;  Legislative  Council,  March  14,  1967  at 
p.  3587. 

(8)  See  Chapter  IV,  Section  II,  infra  at  pp .  107  et  seq. 

(9)  For  a  general  account  of  the  historical  development 
of  pipelines  see  Wilson,  Oil  across  the  World3  The 
American  Saga  of  Pipelines s  at  pp .  11-39  (1946). 

(10)  The  Buckeye  Pipe  Line  Company,  The  Flow  of  Oil 
at  p.  7  (1961 )  . 

(11)  Id. 

(12)  Wilson,  op.  cit .  3  supra  n.  9,  at  pp .  44-8;  see  also. 
The  Buckeye  Pipe  Line  Company,  op.  cit.3  supra  n. 

10,  at  p .  9 . 

(13)  Wilson,  op.  cit.3  supra  n.  9,  at  p.  47. 

(14)  On  the  development  of  long  distance  pipelines  gen¬ 
erally,  see  Wilson,  op.  cit . 3  supra  n.  9,  at  pp . 
48-53. 
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(15)  Early  pipelines  were  laid  on  the  surface.  If  laid 
in  summer,  when  winter  came  they  were  torn  apart  by 
contraction.  Similarly,  if  laid  in  winter,  they 
were  twisted  and  buckled  in  summer.  Wilson,  op.  cit., 
supra  n.  9,  at  p.  49. 

(16)  Id.  3  at  p.  51. 

(17)  Tarbell,  The  History  of  the  Standard  Oil  Company 3 

briefer  version  ed .  by  Chalmers,  at  pp.  100-2  (1966). 

(18)  The  development  of  natural  gas  pipelines  is  consid¬ 
ered  in  Section  IV,  infra3  at  pp.  65-7. 

(19)  Interstate  Commerce  Commission,  Transport  Statistics 
in  the  United  States3  year  ended  December  31,  1968, 
Part  6,  Oil  Pipe  Lines.  These  figures  refer  only  to 
pipelines  reporting  to  the  Interstate  Commerce  Com¬ 
mission,  i.e.3  most  interstate  pipelines.  See  Sec¬ 
tion  III(ii),  infra 3  at  pp .  58  et  seq. 

(20)  Ball,  This  Fascinating  Oil  Business ,  at  p.  173  (1940). 

(21)  Both  the  first  oil  pipeline  constructed  by  the  Oil 
Transportation  Association  and  the  Columbia  Conduit 
Line  began  operations  as  common  carriers.  Wilson, 
op.  cit.3  supra  n.  9,  at  pp .  47,  48. 

(22)  "The  general  term  'integration',  when  used  with  re¬ 
spect  to  corporate  growth  and  development,  can  per¬ 
haps  best  be  defined  as  the  process  of  extending  the 
scope  of  the  activities  which  are  under  the  owner  - 
ship,  management  or  control  of  a  single  company.  In 
the  oil  industry,  as  in  many  other  industries,  it  is 
useful  to  distinguish  among  three  general  types  of 
integration:  horizontal,  vertical  and  product  inte¬ 
gration. 

Horizontal  integration  or  combination  is  the  process 
of  extending  a  company's  activities  in  fields  in 
which  it  is  already  engaged.  .  . 

Vertical  integration ,  in  its  simplest  form,  is  the 
process  of  increasing  the  number  of  distribution 
and  processing  steps  in  an  industry's  cycle  of  act¬ 
ivities  which  are  under  the  ownership,  management, 
or  control  of  a  single  company.  .  . 

Product  integration 3  more  commonly  referred  to  as 
product  diversification,  is  the  process  of  increas¬ 
ing  the  scope  of  a  company's  activities  by  the  manu¬ 
facture  or  distribution  of  additional  product  lines." 
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McLean  and  Haigh,  The  Growth  of  Integrated  Oil  Com- 
panies3  at  pp .  7-8  (1954).  There  are  four  branches 
to  complete  vertical  integration  in  the  petroleum 
industry:  production,  transportation,  refining  and 
marketing . 


(23)  For  example,  the  United  States  Pipe  Line  Company 
joined  producing  and  refining  groups  in  the  forma¬ 
tion  of  the  Pure  Oil  Company.  McLean  and  Haigh, 
op.  ait .  3  supra  n.  22,  at  p.  181. 

(24)  Op.  ait .  3  supra  n.  22,  at  p.  181. 

(25)  Wolbert,  American  Pipe  Lines 3  at  p.  9  (1951).  The 

companies  listed,  in  order  of  their  assets  as  at 
December  31,  1938,  are:  (1)  Standard  Oil  Co.  (N.J.); 

(2)  Socony-Vacuum  Oil  Co.  ;  (3)  Standard  Oil  Co. 

(Ind.);  (4)  The  Texas  Corp.;  (5)  Standard  Oil  Co.  of 

California;  (6)  Gulf  Oil  Corp.;  (7)  Cities  Service 
Co.;  (8)  Shell  Union  Oil  Corp.;  (9)  Consolidated  Oil 
Corp.;  (10)  Phillips  Petroleum  Co.;  (11)  Tide  Water 
Associated  Oil  Corp.;  (12)  Atlantic  Refining  Co.; 

(13)  The  Pure  Oil  Co.;  (14)  Union  Oil  Co.  of  Cali¬ 
fornia;  (15)  Sun  Oil  Co.;  (16)  Ohio  Oil  Co.;  (17) 
Continental  Oil  Co.;  (18)  Standard  Oil  Co.  (Ohio); 
(19)  Mid-Continent  Petroleum  Corp.;  and  (20)  The 
Skelly  Oil  Co. 

(26)  Wolbert,  op.  ait.3  supra  n.  25,  at  pp.  9-13.  See 

also,  McLean  and  Haigh,  op.  ait . ,  supra  n.  22,  Chap¬ 
ter  VII.  r 

(27)  Wolbert,  op.  ait.3  supra  n.  25,  at  p.  12. 

(28)  See  Section  III(i),  infra3  at  pp .  56-8. 

(29)  See  generally,  Wolbert,  op.  ait.3  supra  n.  25,  at 

pp .  13-48;  Cookenboo,  Crude  Oil  Pipe  Lines  and  Com¬ 

petition  in  the  Oil  Industry3  at  pp .  1-6,  78-80 
80-87,  93-96,  112-120,  142-145  (1955). 

(30)  Op.  ait . 3  supra  n.  25,  at  p.  13. 

(31)  For  example,  Wolbert,  op.  ait.3  supra  n.  25,  at 

pp.  13-14;  Beard,  Regulation  of  Pipe  Lines  as  Com¬ 
mon  Carriers 3  at  pp .  75-81  (1941);  Johnson,  Petro¬ 
leum  Pipelines  and  Public  Policy ,  1906-1959 3  at  pp. 
215,  216,  221,  237 ,  275-6,  281  (1967);  Cookenboo, 
op.  oit . 3  supra  n.  29,  at  pp.  96-102. 

(32)  Wolbert,  op.  ait . 3  supra  n.  25,  at  pp .  13-4. 
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(33)  Beard,  op.  oit.3  supra  n.  31,  at  p.  77. 

(34)  Larson  and  Porter,  History  of  Humble  Oil  and  Re¬ 
fining  Company 3  at  pp .  165-6  (1959). 

(35)  Wolbert,  op.  oit.3  supra  n.  25,  at  p.  17. 

(36)  Id. 3  atp.  15. 

(37)  Section  Ill(iii),  infra 3  at  pp .  61-3. 

(38)  234  U.S.  548  (1914). 

(39)  Section  III(ii),  infra3  at  pp.  58-61. 

(40)  Wolbert,  op.  cit.3  supra  n.  25,  at  p.  23. 

(41)  Chapter  II,  Section  II(ii)^  supra3 at  pp.  22-5. 

(42)  Wolbert,  op.  oit. 3  supra  n.  25,  at  p.  23. 

(43)  Beard,  op.  cit.3  supra  n.  31,  at  p.  94. 

(44)  Wolbert,  op.  oit.3  supra  n.  25,  at  pp.  22-39. 

(45)  Id. 3  at  p.  40. 

(46)  Id. 3  at  pp .  41-3 . 

(47)  Id.3  at  pp.  43-8. 

(48 )  Id. ,  atp.  43 . 

(49)  Id. 3  at  pp.  43-8 . 

(50)  Id.3  at  pp.  43-4. 

(51)  The  reasons  include  the  facts  that  many  independent 
refiners  are  situated  in  production  areas  and  thus 
do  not  require  the  facilities  of  trunk  pipelines 
and  that  capital  investment  is  tied  up  in  line  fill 
But  of  course  the  extent  of  independent  use  does 
not  go  to  the  validity  of  complaints  by  those  de¬ 
siring  to  use  the  lines. 

(52)  See  generally,  Wolbert,  op.  cit.3  supra  n.  25,  at 
pp .  49  -  58 . 

(53)  Section  III(iv),  infra3  at  pp.  63  et  seq. 

(54)  In  some  situations,  however,  the  company  may  wish 
to  keep  its  pipeline  tariffs  as  low  as  possible 
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(55) 

(56) 

(57) 


(58) 


(59) 

(60) 
(61) 

(62) 


(63) 


for  taxation  reasons.  See  Beard,  op .  cit.,  supra 
n.  31,  at  p.  81.  K 

Wolbert,  op.  cit.,  supra  n.  25,  at  p.  57. 

Id.,  at  p.  54. 

There  may  be  a  public  policy  question  involved  here 
as  to  whether  a  shipper-owner  ought  to  be  allowed  a 
profit  on  the  carriage  of  its  competitor's  goods. 
There  is  precedent  in  the  United  States  for  a  neg¬ 
ative  answer  in  the  Commodities  Clause  of  the  Hep¬ 
burn  Act  making  it  unlawful  for  railroads  to  carry 
any  commodity  which  the  railroad  has  made  or  in 
which  it  has  any  interest. 

Some  of  these  "advantages”  in  fact  are  beneficial 
to  the  independents.  For  example,  a  large  concern 
may  well  be  more  willing  to  make  new  connections. 
See  generally,  Cookenboo,  op.  cit . ,  supra  n.  29,  at 
pp.  83-5,  90-1,  126-7,  130;  de  Chazeau  and  Kahn, 
Integration  and  Competition  in  the  Petroleum  Ind¬ 
ustry,  at  pp.  274-5,  279-303  (1959). 

Section  IH(iii),  infra ,  at  pp.  61  et  seq. 

Section  III(iv),  infra ,  at  pp.  63  et  seq. 

See  generally,  Wolbert,  op.  cit.,  supra  n.  25,  at 
pp.  59-104. 

See  generally  Tarbell,  op.  cit.,  supra  n.  17.  The 
practice  allegedly  adopted  by  Standard  Oil  was  to 
take  a  rebate  on  carrying  charges  from  the  rail¬ 
roads  which  other  shippers  were  not  granted.  One 
agreement  between  the  company  and  the  railroads 
allegedly  provided,  not  only  for  a  rebate  on  Stand¬ 
ard  s  own  oil,  but  in  addition  a  per  barrel  penalty 
to  be  paid  by  the  railroads  on  oil  which  they  ear¬ 
ned  for  other  shippers!  As  a  result  of  these  prac¬ 
tices  Standard  Oil  completely  dominated  the  oil 
regions  and  accumulated  vast  wealth.  The  personal 
wealth  assembled  by  Standard's  founder,  John  D. 
Rockefeller,  prompted  Walter  Lippman  to  comment: 
"Never  before  had  one  man  become  so  wealthy  and 
thereafter  it  was  the  policy  of  the  U.S.  that  no 
other  man  would." 


Williamson  and  Daum,  The  American  Petroleum  Indus¬ 
try:  The  Age  of  .Illumination  18  59-1899,  at  p.  452-3 

(  1  ^  J  ^  J  • 
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(64) 

The  Pipe  Line  Cases ,  234  U.S.  548,  at  p.  559  (1914) 

(65) 

Wolbert,  op.  oit.  ,  supra  n.  25,  at  p.  12. 

(66) 

Section  III(ii),  infra,  at  pp .  58  et  seq. 

(67) 

Johnson,  op.  oit .,  supra  n.  31  at  n  n 

Assistant  Attorney  General  Winfred  T.  Denison. ^ 

(6  8) 

Comment,  51  Yale  L.J.  1338,  at  p.  1347  (1942). 

(69) 

Hamilton,  Competition  in  Oil ,  at  p.  73  (19S8). 

(70) 

See  generally.  Beard,  op.  oit.,  supra  n.  31. 

(71) 

12l‘  Pa°r485ainR8niffiaoi0,,a7  Transit  Company  0.  Weston 
„  1  ,  485  (1880);  Samuel  Griffin  v.  South  Wpst 

Pennsylvania  Pipe  Lines,  172  Pa?  580  (1896). 

(72) 

Op.  oit.,  supra  n.  31,  at  pp.  10-11. 

(73) 

cfusively' American 6  n0t'  °f 

(74) 

Jetur^forhii!1  imposin«  common  carrier  status  in 
-f  hthn  power  of  eminent  domain  was  intro- 
duced  in  the  Pennsylvania  Legislature  in  1868  but 

ioan  ZTr oleum  P**  f.^5071’  The  Development  of  Amer- 
oan  Petroleum  Pzpelznes,  at  p.  17  11956')  Thp 

passedSbyC?hefOh'atrm?tiaPPearS  t0  have  been  an  act 
passed  by  the  Ohio  legislature  on  April  29,  1872. 

-Lu . ,  ar  p.  24. 

(75) 

United  States  Code,  Title  49,  Chapter  1. 

(76) 

Jtaturon^  d“  T"  itSelf  imp°Se  co™on  carrier 
“V  /l1  pipelines  engaged  in  interstate  comm- 

at  p.  si?1  d  by  0lbert’  °P-  oit-.  supra  n.  25, 

(77) 

Hamilton,  op.  oit.,  supra  n.  69,  at  p.  73. 

(78) 

Beard,  op.  oit.,  supra  n.  31,  at  pp.  50-1. 

(79) 

24  I.C.C.  1  (1912).  See  generally,  Wolbert,  op. 
czt.,  supra  n.  25,  at  pp.  117  et  seq.  P 

(80) 

Fed^QR^  and  naS  ComPany  United  States,  204 

Fed.  798  (Comm.  Ct .  1913). 

(81) 

234  U.S.  548  (1914) . 

- 

. 


(82)  Id.,  at  p.  561. 

(83)  Id. 

(84)  See  Wolbert,  op.  cit .,  supra  n.  25,  at  pp.  117-8. 

(85)  Id.,  at  p.  136.  One  reason  for  the  Commission's 

inactivity  in  this  period  was  the  fact  that  it 
lacked  sufficient  funds  for  its  Bureau  of  Valua¬ 
tions  to  conduct  the  valuations  necessary  to  deter¬ 
mining  the  fairness  of  rates.  Id.,  at  pp.  139-140. 

(86)  Hamilton,  op.  oit.,  supra  n.  69,  at  p.  73.  Dis¬ 

cussed  earlier  in  Section  II(i),  supra,  at  pp.  47 
et  seq. 

(87)  Section  II(i),  supra,  at  p.  51. 

(88)  Wolbert,  op.  oit.,  supra  n.  25,  at  pp.  138,  143-4. 

(89)  243  I.C.C.  115  (1940). 

(90)  See  Wolbert,  op.  oit.,  supra  n.  25,  at  pp.  133  et 
seq . 

(91)  Section  II(ii),  supra,  at  p.  52. 

(92)  Williamson  et  at..  The  Amerioan  Petroleum  Industry, 
The  Age  of  Energy  1899-1959,  at  p.  598  (1963).  See 
also,  Wolbert,  op.  oit.,  supra  n.  25,  at  p.  447. 

(93)  Williamson  suggests,  op.  oit.,  supra  n.  92,  at  p. 
599,  the  following  reasons:  "First,  coming  in  the 
wake  of  the  ICC  order  to  reduce  rates  and  gathering 
charges,  the  cases  represented  another  attempt  to 
restrict  the  integrated  firms  in  an  area  where  they 
had  enjoyed  a  freedom  from  competitive  and  govern¬ 
ment  restraints  considerably  greater  than  in  pro¬ 
ducing  or  refining.  If  the  courts  adopted  the  Jus¬ 
tice  Department's  original  position,  for  example, 
parent  companies  would  no  longer  have  been  free  to 
decide  what  proportion  of  the  profits  of  pipelines 
affiliates  would  go  as  dividends  to  shareholders. 
Although  stockholders  of  the  parent  company  would 
still  benefit  from  pipeline  earnings  through  appre¬ 
ciation  in  the  value  of  shares,  it  was  at  least  con¬ 
ceivable  that  restrictions  on  dividend  payments 
could  at  times  affect  a  firm's  ability  to  raise 
funds  in  the  capital  markets.  Moreover,  if  the 
Justice  Department  was  successful,  the  case  threat¬ 
ened  to  open  a  Pandora's  box  of  technical  problems 
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the  solution  of  which  might  further  restrict  intra¬ 
firm  allocation  of  funds.  Once  established,  the 
precedent  might  pave  the  way  for  future  courts  to 
decide  that  interest  on  loans  paid  by  a  pipeline 
affiliate  to  its  parent,  or  transfers  of  funds  re¬ 
alized  by  the  sale  of  capital  assets,  should  also 
be  proscribed.  Perhaps  the  most  important  reason, 
however,  was  that  the  Elkins  Act  cases,  combined 
with  the  Mother  Hubbard  suit,  represented  the  cli¬ 
max  of  a  growing  trend  of  antagonism  towards  the 
industry  in  some  agencies  of  the  federal  government. 
The  industry  was  undoubtedly  concerned  that  success 
in  the  rebate  case  would  encourage  the  Antitrust 
Division  to  press  for  more  drastic  relief  in  the 
Mother  Hubbard  suit."  The  "Mother  Hubbard"  suit, 
filed  at  the  same  time  as  the  suit  resulting  in  the 
Elkins  Act  Consent  Decree,  charged  22  major  inte¬ 
grated  oil  companies  and  the  American  Petroleum 
Institute  with  engaging  in  a  host  of  activities  de- 
-  signed  to  fix  prices  and  restrict  competition.  See 
further  id.  3  at  p.  597. 

(94)  Wolbert,  op.  oit.3  supra  n.  25,  at  p.  147. 

(95)  Id.3  at  pp .  146-7. 

(96)  Id.3  at  pp.  159-60.  Williamson,  op.  cit.3  supra 
n.  92,  at  p.  601,  comments:  "A  look  at  pipeline 
earnings  in  the  decade  of  the  1940’s  suggests  that 
these  measures  [the  Consent  Decree  and  the  I.C.C. 
order]  were  partially  successful  in  reducing  carr¬ 
ier  profits.  Although  realization  per  thousand 
barrel-miles  decreased  little  after  1940-41,  infla¬ 
tion  increased  costs  so  that  bef ore-and-aft er  tax 
returns  fell  steadily,  particularly  in  the  post-war 
period.  Not  all  of  the  reduction,  of  course,  can 
be  attributed  to  the  I.C.C.  regulation  and  the  con¬ 
sent  decree.  Higher  federal  taxes  were  responsible 
for  a  large  portion  of  the  post-1940  decline,  while 
nore  effective  proration  procedures  also  made  the 
lives  of  the  fields  more  predictable,  thus  making 
it  more  difficult  for  the  lines  to  justify  earnings 
on  the  basis  of  risk.  Nonetheless,  it  seemed  likely 
that  closer  public  regulation  was  in  some  measure 
responsible  for  greater  restraint  by  the  carriers." 

(97)  See  generally,  Wolbert,  op.  oit.3  supra  n.  25,  at 
pp  .  147-159. 

(98)  Johnson,  op.  cit.3  supra  n.  31,  at  p.  473. 
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(104) 

(105) 
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(107) 

(108) 

(109) 
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Apart  from  the  other  works  cited  in  the  footnotes 
to  this  Chapter,  see  generally:  Shuman, The  Petro¬ 
leum  Industry 3  at  pp .  113-115  (1940);  Black,  Oil 
P^pe  Ltne  Dtvorcement  by  Litigation  and  Legislation 3 
5  CorneH  L.Q.  510  (1939-40);  Rostow,  A  National 
Pol'LGy  for  the  Oil  Industry 3  Parts  III  and  V  (1948)- 
Rostow  and  Sachs,  Entry  into  the  Oil  Refining  Bus¬ 
tness:  Vertical  Integration  Re-examined ,  61  Yale 
L.J.  856  (1952). 

Johnson,  op.  cit.}  supra  n.  31,  at  p.  421. 

Op.  cit.3  supra  n.  99. 

A  National  Policy  for  the  Oil  Industry3  supra  n. 

99,  at  p.  57. 

< 

Id.3  at  pp .  62-3. 

Id.  3  at  p  .  65  -6  . 

Id.  3  at  p.  145.  He  in  fact  advocated  vertical  dis¬ 
integration  into  the  four  segments  of  producing,  re¬ 
fining,  transportation  and  marketing  together  with 
horizontal  disintegration  of  the  very  large  compan¬ 
ies  in  each  stage  of  the  industry. 

Op.  cit.3  supra  n.  25. 

Id.3  at  p.  161. 

Id. 3  at  p .  104. 

Id.3  at  p.  163. 

Johnson,  op.  cit.3  supra  n.  31,  at  p.  418. 

Interestingly,  among  the  first  of  these  was  the  use 
of  natural  gas  at  Roma,  Queensland,  which  was  lit 
with  street  lamps  burning  natural  gas  in  1906.  How¬ 
ever,  the  flow  stopped  after  10  days.  The  Journal 
of  Industry 3  Natural  Gas  Issue,  November,  1969,  at 
p.  37.  Subsequently,  a  second  discovery  of  natural 
gas  was  used  for  several  years  from  1927  for  the 
extraction  of  gas  liquids.  The  petroleum  recovered 
retailed  in  Roma  for  20  cents  a  gallon.  Associated 
Pipelines  Limited,  Natural  Gas  Comes  to  Brisbane 
March  17,  1969. 

Field  Handling  of  Natural  Gas3  at  p.  2  (1956). 
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(113)  This  is  partly  explained  by  the  fact  that  natural  gas 
is  a  hydrocarbon  which  occurs  in  the  same  geological 
structures  as  crude  oil  and,  in  any  event,  two-fifths 
of  the  world's  gas  production  is  associated  with  oil 
occurrence.  The  Journal  of  Industry ,  Natural  Gas 
Issue,  November,  1969,  at  p.  22. 

(114)  Section  II,  supra ,  at  pp.  45-6. 

(115)  Not  all  the  pipelines  are  truly  independent.  In 

1940,  eight  major  interstate  pipelines  produced  more 
than  47  per  cent  of  the  gas  they  sold  in  interstate 
commerce.  Swift,  Federal  Power  Commission  Regulation 
of  Interstate  Sales  by  Independent  Natural  Gas  Pro¬ 
ducers ,  10  South  Texas  L.J.  183,  at  p.  185  (1967-68). 

See  also,  the  comments  in  Part  II,  infra ,  at  pp.  76. 

(116)  These  two  issues  have  been  formulated  as  follows: 

"Has  there  been,  or  is  there  likely  to  be,  such  a 
degree  of  concentration  in  the  ownership  of  natural 
gas  reserves  or  of  monopolistic  market  control  in 
the  field  sales  of  natural  gas  that  competitive  for¬ 
ces  are,  or  will  be,  insufficient  to  prevent  the  ex¬ 
ploitation  of  ultimate  consumers,  thus  requiring  the 
regulation  of  natural  gas  field  prices?  .  .  .  Assum¬ 

ing  adequate,  workable  competition  in  the  gas  field 
and  thus  setting  aside  the  monopoly  issue,  shall  the 
scarcity  returns  or  economic  returns  which  arise 
with  an  increasing  demand  for  the  relatively  fixed 
supply  of  a  depleting  natural  resource  accrue  to  the 
private  owners  of  gas  reserves  or  be  subject  to  soc¬ 
ial  appropriation  for  the  benefit  of  either  consum¬ 
ers  or  the  general  public?"  Neuner,  The  Natural  Gas 
Industry,  at  pp .  xviii-xix  (1960). 

(117)  Chapter  II,  Section  Il(iii),  supra ,  at  pp .  25-6. 

(118)  See  generally.  Beard,  op.  cit . ,  supra  n.  31,  at 

pp .  21-4.  Beard  found  only  one  instance  where  any 
attempt  was  made  to  file  a  tariff  for  a  common  car¬ 
rier  natural  gas  line.  Id.,  at  pp .  57-8.  But  he 
also  found  that  natural  gas  lines  were  classified 
as  common  carriers  in  a  third  of  the  states.  Id., 
at  p  .  150 . 

(119)  United  States  Code,  Title  15,  Chapter  15B. 

(120)  See  generally,  Benton,  Jurisdiction  of  the  Federal 
Power  Commission  and  of  State  Agencies  in  the  Reg¬ 
ulation  of  the  Electric  Power  and  Natural  Gas  Ind¬ 
ustries,  14  Geo.  Washington  L.  Rev.  53  (1945-46); 
Comment,  Federal  Price  Control  of  Natural  Gas  Sold 
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(121) 

(122) 

(123) 

(124) 


(125) 

(126) 

(127) 

(128) 


to  Interstate  Pipelines,  59  Yale  L.J.  1468  (1949-50)- 
McLane,  Jurisdiction  of  the  Federal  Power  Commission’ 
over  Production  and  Gathering  of  Gas .  28  Tulane  L 
Rev.  343,  462  (1954). 

Swift,  loo.  cit .  3  supra  n.  115,  at  pp .  184,  186. 

347  U. S .  672  (1954)  . 

See  generally,  Comment,  Extension  of  Federal  Regu¬ 
lation  of  Natural  Gas  Production,  40  Cornell  L  0 
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Sunray  Mid-Continent  Oil  Co.  v.  Federal  Power  Comm- 
vssvon,  80  S.  Ct .  1392;  364  U.S.  137  (1960).  See 
also,  Federal  Power  Commission  v.  Interstate  Natural 
Gas  Co . ,  69  S.  Ct .  775;  336  U.S.  577  (1949).  In 
Atlantic  Refining  Co.  v.  Federal  Power  Commission , 

316  F.  2d  677  (1963),  the  Court  said:  "In  passing 
this  chapter.  Congress  intended  that  natural  gas 
should  be  sold  in  interstate  commerce  for  resale 
for  ultimate  public  consumption  for  domestic,  com¬ 
mercial,  industrial,  or  any  other  use  at  the  lowest 
possible  reasonable  rate  consistent  with  maintenance 
ot  adequate  service  in  the  public  interest."  Neuner, 
op.  cit.,  supra  n.  116,  at  p.  280,  concludes:  "As 
tar  as  the  facts  and  analyses  of  this  study  have 
been  able  to  show,  the  requisite  condition  of  monop¬ 
oly  is  difficult  to  find.  It  is  not  that  the  in¬ 
vestigation  has  been  unable  to  discover  any  element 
of  market  power,  or  that  regulatory  intervention  of 
any  kind  is  unnecessary.  Rather,  it  is  a  case  where 
the  degree  of  market  power  on  the  seller  side  of  the 
field  market  simply  does  not  appear  great  enough  to 
warrant  the  application  of  public  price  controls. 

If  field  price  regulation  -  on  a  utility  cost  stand¬ 
ard  or  otherwise  -  is  to  be  sanctioned,  it  must  be 
founded  on  something  besides  a  claim  of  monopoly 
behaviour  or  excess  concentration  among  gas  pro¬ 
ducers  .  " 

Supra  n.  119. 

See  Notes,  Control  of  Entry  into  the  Natural  Gas 
Pipeline  Industry:  The  FPC  and  the  Certificate  of 
Convenience  and  Necessity ,  28  Indiana  L.J  587 
(1952-53). 

See  Swift,  op.  cit supra  n.  115. 

Supra  n.  119. 
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(133) 
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bVthTVJdVZ 7  pre-7er  an<l  Macavoy,  Energy  Regulation 
oy  the  Federal  Power  Comrms  sion  (1974)  . 

Enacted  as  the  Northern  Ontario  Pipe  Line  Crown  Cor- 

S-C*  1956j  C‘  10’  rePealed  S.C  ?967- 

The  Government  had  set  a  dead-line  for  passage  of 
the  bill  but  this  does  not  explain  why  notice  of 
ntention  to  employ  closure  was  given  at  such  an 
early  stage  in  the  proceedings. 

pal7177(1956)  ^  Comment>  34  Can*  Bar  Rev*  714,  at 

at  p\719‘  also,  Creighton,  Canada’s  First 

Century 3  atpp.  293-6  (1970). 

See  for  example,  McDougall,  The  Canadian  National 

Interest*^''*  E?0rl0.m'LO  Jurisprudence  in  the  National 
327  *1973)  Symbol'l'Q  Reassurance ?J  11  Alta.  L.  Rev. 

Bill  C . -32. 

Supra  n.  117. 

MLmr!!berS  consortium  are:  Alberta  Gas  Trunk 

Line  Co.  (possibly  withdrawn);  Alberta  Natural  Gas 

Co  Ltd.;  Atlantic  Richfield  Co.;  Canadian  Develop- 

Paclf?r?';  Cyadian  National  Railways  Co.;  Canadian 
acific  Investments;  Canadian  Superior  Oil  Ltd.- 

anadian  Utilities  Ltd.;  Colorado  Interstate  Corp.; 
Columbia  Gas  Transmission  Corp.;  Consumers  Gas  Co.- 

Ltd°n  m°\U‘S'AiV-  Gulf  011  Canada  Ltd-J  Imperial  Oil 
p-":;-MlC^lgaV1SCOnSin  Pipe  Line  Co-  Natural  Gas 
Pipeline  Co.  of  America;  Northern  and  Central  Gas 

Corp.;  Northern  Natural  Gas  Co.;  Numac  Oil  and  Gas 

ap lflci Llgh^ing  Gas  Development  Co.;  Panhandle 
Eastern  Pipe  Line  Co.;  Pembina  Pipe  Line  Ltd  •  Shell 
Canada  Ltd.;  Standard  Oil  Co.  (Ohio);  Texas  Eastern 
Transmission  Corp.;  Transcontinental  Gas  Pipeline 
Corp.;  Trans  Canada  Pipelines  Ltd.;  Union  Gas  Ltd. 

The  Pipe  Line  Act,  R.S.A.  1970,  c.  27S,  section  5; 

tf^n  7 \FPt  PHei  Aot>  R-S'S-  1965>  c-  413-  sec- 

.  (Sask.);  the  Gas  Pipe  Line  Act,  R.S.M.  1970, 

?Q7A  ’  Sn^10n  14,and  the  Fipe  Line  Act,  R.S.M. 

1970,  c.  P70 ,  section  5  (Man.). 

The  Pipe  Line  Aet,  supra  n.  138,  section  9. 
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Id.  3  section  10. 

The  Pipelines  Act3  supra  n.  138,  section  11;  of . 3 
the  Gas  Pipe  Line  Act  of  Manitoba,  id .  3  section  17. 

Part  I,  Section  IV(ii),  supra3  at  pp.  67-9. 

The  Pipe  Line  Act  of  Alberta,  supra  n.  138,  section 
14,  of.3  the  Pipe  Lines  Act  of  Saskatchewan,  id.3 
section  22;  the  Gas  Pipe  Line  Act  of  Manitoba,  id . , 
section  20. 

The  Oil  and  Gas  Conservation  Act3  R.S.A.  1970,  c. 
267,  section  49 . 

Id. 

Id.}  sections  51-53. 

Id.3  sections  54,  55. 

Part  I,  Section  III(i)  and  (ii),  supra 3  at  pp.  56 
et  seq. 

The  Public  Utilities  Board  Act 3  R.S.A.  1970,  c.  302 
section  101. 

The  Oil  and  Gas  Conservation  Act3  supra  n.  144  sec¬ 
tion  56. 

See  Olisa,  Government  Control  of  Oil  and  Gas  Pipe¬ 
lines  In  Alberta 3  5  Alta.  L.  Rev.  226,  at  p.  230 
(1967). 

For  example,  the  Pipe  Line  Act  of  Alberta,  supra 
n.  138,  section  19;  cf.3  the  Pipe  Lines  Act  of  Sask¬ 
atchewan,  id.3  section  31. 

Olisa,  loc.  cit.  3  supra  n.  151,  at  p.  231. 

R.S.C.  1970,  c.  N-6.  The  Act  applies  to  pipelines 
connecting  provinces  or  extending  beyond  the  limits 
of  a  province.  Section  2(b). 

Id. 3  section  26. 

Id.3  section  38. 

Id. 3  section  44. 

Id. 
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(159) 

Id. , 

section 

45  . 

(160) 

Id., 

section 

53  . 

(161) 

Id.  , 

section 

51. 

(162) 

Id., 

section 

52. 

(163) 

Id., 

section 

55. 

(164) 

Id., 

section 

57  . 

(165) 

Id., 

section 

59  . 

(166) 

Part 

I,  Section 

(167) 

For 

examp  1 e , 

the 

(168) 


(169) 

(170) 

(171) 

(172) 


~7‘  „  "‘"es  oi  iasKatchewan,  id.: 

and  the  National  Energy  Board  Act,  supra  n.  154 
all  apply  to  both  oil  and  gas  pipelines. 

The  to  Utilities  Act,  R.S.A.  1970,  c.  1S8,  section 
6.  The  Act  contemplates  regulation  of  the  price 
at  virtually  any  and  every  stage  'from  the  reservoir 
to  the  burner  tip. Acorn,  Constitutional  Law  Pro- 
blems  m  Canadian  Oil  and  Gas  Legislation,  The  Back- 

9round>  3  Alta.  L.  Rev.  267,  at  p.  381  (Petroleum 
Law  Supplement,  1964). 

The  Public  Utilities  Companies  Act ,  R.S.S.  1965 
c .  136,  section  31 .  * 

Th ^Energy  Board  Act ,  R.S.O.  1970,  c.  312,  section 

See  generally,  Saucier ,  Legal  Problems  Involved  in 
the  Transmission,  Distribution  and  Pricing  of  Nat¬ 
ural  Gas  in  Canada ,  (1960)  Can.  Bar  Papers  298. 

"Toll’'  is  defined  to  include  "any  toll,  rate,  charge 
or  allowance  charged  or  made  for  the  shipment,  trans¬ 
portation,  transmission,  care,  handling  or  delivery 
of  hydrocarbons,  0r  for  storage  or  demurrage  or  the 
like  none  of  which  includes  "production".  Supra 
n.  154,  section  2. 


(173)  Id. ,  section  61. 

(174)  Id.,  section  83.  See  also,  supra  n.  134. 
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CHAPTER  IV 


THE  AUSTRALIAN  SETTING 


While  the  American  and  Canadian  experiences  have 
provided,  and  will  probably  continue  to  provide,  valuable 
guides  for  Australian  governments  in  regulating  the  petro¬ 
leum  and  natural  gas  industry , ^ ^  it  must  be  emphasized 
that  several  fundamental  differences  between  the  three 
jurisdictions  signal  an  immediate  caution  against  the  auto¬ 
matic  adoption  of  North  American  precedents.  These  differ¬ 
ences  necessitate  the  modification  and  adaptation  of  cer¬ 
tain  of  the  solutions  adopted  in  the  United  States  of 
America  and  Canada  to  uniquely  Australian  requirements.^ 
Furthermore,  this  general  caution  is  equally  as  applicable 
to  the  regulation  of  oil  and  gas  pipelines  as  it  is  to 
other  aspects  of  the  petroleum  industry. 

However,  any  implication  that  the  practice  to 
date  in  Australia  has  been  to  completely  ignore  special, 
local  requirements  must  be  clarified.  Although  several 
Australian  governments  commissioned  advice  from  North  Amer¬ 
ican  experts  on  the  best  methods  to  adopt  in  legislating 
with  respect  to  the  oil  and  gas  industry, they,  and  the 
Parliaments  to  which  the  legislation  was  submitted,  were 
aware  of  certain  factors  which  had  influenced  the  advice 
tendered  but  which  do  not  prevail  in  Australia.  For  example. 
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Dr.  Charles  R.  Het her ingt on ' s  report  on  the  development  of 
Victoria’s  petroleum  resources  *-4  ^  was  not  fully  accepted 
by  the  State  Government,  nor  by  members  of  the  Opposi¬ 
tion,  in  debate  on  the  Victorian  Pipelines  Commission  Bill, 
on  the  basis  that  Dr.  Hetherington  had  not  considered  the 
situation  "from  the  Australian  point  of  view. " Indeed, 
in  this  instance,  Victoria  framed  its  own  solution  to  the 
problems  of  regulating  natural  gas  pipelines  by  establish¬ 
ing  a  government -owned  Commission  to  construct  and  operate 
natural  gas  pipelines  within  the  State,  a  procedure  subse¬ 
quently  adopted  in  South  Australia  and  by  the  Federal  Parl¬ 
iament  for  interstate  pipelines.^7'* 

But  while  the  several  governments  and  Parliaments 
were  aware  of  the  risks  in  blindly  following  precedents  de¬ 
veloped  in  different  circumstances,  it  is  submitted  that 
their  awareness  extended,  in  some  respects,  only  to  the 
more  obvious  contrasts  between  the  North  American  exper¬ 
iences  and  the  Australian  setting. 

This  failing  has  resulted  in  defects  in  the  leg¬ 
islation  by  two  means.  First,  certain  features  of  the 
North  American  pipeline  legislation  that  on  first  examina¬ 
tion  apparently  are  relevant  to  Australia  have  been  in¬ 
cluded  in  the  legislation  without  proper  consideration. 
Secondly,  an  inadequate  appreciation  of  the  problems  that 
have  plagued  the  pipeline  industry  in  the  United  States 
has  resulted  in  a  failure  to  guard  against  the  possible 
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occurrence  of  similar  problems  in  Australia.'9)  Although 
these  two  criticisms  are  really  two  aspects  of  a  single 
underlying  proposition  -  that  much  of  the  Australian  pipe¬ 
line  legislation,  in  general,  has  been  based  on  foreign 
precedents  without  a  full  appreciation  of  the  ramifications 
of,  and  the  reasons  for,  those  precedents  -  they  emphasize 
that  there  have  been  errors  of  both  omission  and  commission 
The  purpose  of  this  Chapter,  therefore,  is  two¬ 
fold  -  first,  to  isolate  those  features  of  the  Australian 
setting  which  distinguish  it  from  the  American  and  Canadian 
positions  and,  secondly,  to  outline  the  particular  problems 
that  may  require  special  legislative  or  regulatory  treat¬ 
ment.  The  scheme  adopted  to  this  end  is  to  describe  gen¬ 
erally  the  petroleum  industry  in  Australia,  to  discuss  the 
basic  contrasts  between  the  three  jurisdictions  and  then 

to  outline  the  particular  problems  and  the  policies  adopted 
towards  meeting  these  problems. 

SECTION  I 

THE  PETROLEUM  INDUSTRY  IN  AUSTRALIA 

(i)  Historical  Development: 

The  search  for  petroleum  in  Australia  began  with 
the  drilling  of  the  first  exploratory  bore  for  oil  at  Coo- 
rong  in  South  Australia  as  early  as  1892.  However,  it 


' 
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proceeded  in  "a  rather  desultory  »anner"(U)  so  that  as 
recently  as  1968,  the  country  was  still  largely  dependent 
on  imported  crude  oil  for  its  petroleum  needs  and  there 
was  no  commercial  production  of  natural  gas. 

There  had,  in  the  intervening  years,  been  several 
brief  periods  of  activity  and  some  commercial  production. 

In  1906,  the  town  of  Roma  was  lit  by  natural  gas  from  a 
"field"  which  had  been  discovered  accidentally  in  an  arte¬ 
sian  bore  at  nearby  Hospital  Hill  in  1900,  making  this  en¬ 
terprise  one  of  the  earliest  attempts  in  the  world  at  com¬ 
mercial  use  of  natural  gas,  but  the  flow  failed  after  only 
10  days.  Other  minor  discoveries  were  made  but  there  was 
no  oil  and  gas  "play"  and  no  exploration  industry. 

The  presence  of  petroleum  in  Australia  had  been 
known  since  the  crew  of  H.M.S.  Beagle  discovered  bitumen  in 
Victoria  River  in  the  Northern  Territory  in  1839.  The  Roma 
gas  discovery  in  1900  confirmed  the  presence  of  natural  gas 
and  a  small  show  of  oil  and  gas  in  a  well  drilled  at  Lakes 
Entrance  in  Victoria  in  1924  confirmed  the  presence  of  oil. 
But  notwithstanding  these,  and  other  small  discoveries, 
many  experts  maintained  that  Australia's  geology  was  'old' 

and,  therefore,  was  not  likely  to  contain  significant 
amounts  of  oil  or  gas. 

The  discovery,  in  1953,  of  free  flowing  oil  at 
Rough  Range  in  Western  Australia  by  West  Australian  Petro¬ 
leum  Pty.  Ltd.,  however,  "confounded  the  cr i t ics "  ^ 2 ) 


. 


Although  the  discovery  did  not  prove  to  be  commercial, 
it  provided  a  much  needed  incentive  to  continue  the  search 
which  resulted  ultimately  in  commercial  finds.  phe 

development  of  the  oil  and  gas  exploration  industry  in 
Australia  can  be  traced  directly  to  this  date. 

With  the  introduction  of  the  Petroleum  Search 
Subsidy  Scheme  ^  by  the  Federal  Government  in  1957  ,  the 
pace  of  activity  accelerated  and  resulted  in  discoveries 
which  led  to  the  first  significant  commercial  production 
of  both  natural  gas,  at  Roma  in  1961,  (15^  and  of  oil,  from 
the  Moonie  field  in  1964.  Other  discoveries,  now  in 

commercial  production,  followed  but,  although  some  of  these, 
such  as  the  Mereenie,  Palm  Valley,  Gidgealpa  and  Moomba 
gas  discoveries  have  subsequently  proven  to  be  of  major 
significance  to  the  future  development  of  a  national  gas 
trflnkline  grid,  they  did  not  at  the  time  of  their  re¬ 

spective  discoveries  precipitate  the  fever  of  excitement 
often  associated  with  major,  glamourous  discoveries. 

This  role  was  left  to  the  offshore  play  and  par¬ 
ticularly  the  joint  venture  arrangement  formed  in  1964  be¬ 
tween  B.H.P.  Co.  Ltd.,  through  its  subsidiary  Hematite 
Petroleum  Pty.  Ltd.,  and  Esso  Exploration  Australia  Inc. 

In  February,  1965,  the  partnership  discovered  the  Barra- 
couta  oil  and  gas  field,  16  miles  off  the  Victorian  coast, 
with  Australia's  first  offshore  well,  and  then  proceeded 
with  an  "amazing  series  of  drilling  successes". 


In 
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just  four  years  it  had  13  shows  of  oil  and  gas  from  24  rank 
wildcats  and  had  added  Kingfish,  Marlin  and  Halibut  to  Bar- 
racouta  as  commercial  fields.  Furthermore,  one  of  these, 
the  Kingfish  field,  ranked  at  the  time  of  its  discovery  as 
one  of  only  some  50  odd  fields  in  the  world  with  recover¬ 
able  reserves  in  excess  of  a  billion  barrels  of  oil,  al¬ 
though  its  recoverable  reserves  have  since  been  downgraded 
slightly.  ^  ^ 

By  1969,  it  appeared  that  the  Australian  oil  and 
gas  industry  had  come  of  age.  In  that  year,  three  State 
capitals  -  Brisbane,  Melbourne  and  Adelaide  -  received 
their  first  deliveries  of  natural  gas  and  oil  first  flowed 
from  the  offshore  discoveries  in  Bass  Strait.  By  the  end 
of  1971,  Perth  had  been  added  to  the  list  of  cities  supp¬ 
lied  with  natural  gas.  In  1972-73,  indigenous  crude  oil 
supplied  67  per  cent  of  Australian  refinery  input^20^  and 
natural  gas  was  estimated  to  have  supplied  6.1  per  cent  of 
the  country's  primary  energy  needs.  ^21-1  It  is  predicted 
that  this  latter  figure  will  rise  to  nearly  18  per  cent 
by  1980 . (22) 

(ii)  The  Present  Position: 

However,  the  dramatic  impact  of  these  develop¬ 
ments  over  such  a  short  span  of  time  should  not  be  per¬ 
mitted  to  produce  any  atmosphere  of  complacency.  The  Aus¬ 
tralian  oil  and  gas  industry  may  have  appeared  to  have 
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come  of  age  in  1969  but  the  spectacular  successes  of  the 
late  1960's  have  not  continued  and,  indeed,  reserves  of 
crude  oil  are  already  declining .  (23)  while  more  recent 
discoveries  off  the  north-west  continental  shelf  have  re¬ 
awakened  interest  in  the  Australian  play,  and  extensions 
of  the  Mereenie  and  Palm  Valley  gas  fields  in  central  Aus¬ 
tralia  have  been  encouraging,  the  fever  of  the  late  1960's 
has  gone.  Only  about  50  wells  were  drilled  in  Australia 

in  1973,  compared  with  134  in  1972  and  309  in  the  peak 
year  of  1969 .  ^24  ) 

Although  the  activity  of  the  late  1960's  may  not 
m  retrospect,  have  signalled  the  commencement  of  a  sus¬ 
tained  exploratory  effort  leading  to  present  self-suffic¬ 
iency  in  petroleum  and  the  maintenance  of  a  satisfactory 
production  to  reserves  ratio,  it  did,  however,  introduce 
oil  and  gas  pipelines  to  Australia.  Prior  to  this  period, 
there  had  been  only  a  small  number  of  products  pipelines 
in  Australia,  associated  with  refinery  operations  and 
each  constructed  under  the  authority  of  separate  Acts 
applicable  to  individual  pr o j ec ts  .  ^25 ^  In  1964  the  first 
trunk  pipeline  for  the  transportation  of  crude  oil  from  the 
Moonie  field  to  Brisbane  came  into  service  and  from  1968 
to  1971,  the  major  pipelines  bringing  gas  to  Brisbane, 
Melbourne,  Adelaide  and  Perth,  and  oil  from  the  offshore 
fields  in  Bass  Strait,  were  completed.  At  the  time  of  the 
debate  on  the  Federal  Vi-peline  Authority  Act  1973  in  the 
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Federal  Parliament,  predictions  were  being  made  of  a  nat¬ 
ional  pipeline  grid  and  at  the  time  of  writing,  work  is 
underway  on  the  country's  first  interstate  pipeline  from 
the  Gidgealpa-Moomba  gas  fields  in  South  Australia  to 
Sydney.  To  facilitate  these  developments,  three  govern¬ 
ment  corporations  have  been  formed(26)  and  the  Parliaments 
of  three  States  have  enacted  separate  pipelines  legisla- 
tion  while  a  fourth  has  substantially  revised  its  ex¬ 

isting  Petroleum  Act  to  provide  for  the  licensing  of  trunk 
pipelines  . 

The  period  of  the  1960's  and  early  1970's  has 
thus  witnessed  not  only  the  development  of  oil  and  gas 
pipelines  as  a  fact  but  also  the  introduction  in  most 
States  and  at  the  Federal  level  of  a  whole  new  body  of 
statutory  law  regulating  the  activities  of  these  "under¬ 
ground  arteries".  Whatever  may  be  the  future  of  the  ex¬ 
ploration  industry  in  Australia  and  its  attempts  to  main¬ 
tain  a  viable  indigenous  supply  of  petroleum,  a  number  of 
pipelines  are  here  to  stay  for  at  least  the  life  of  exist¬ 
ing  reserves.  Their  regulation  and  control  can  be  expected 
to  play  a  major  role  in  the  proper  utilization  of  those 
reserves  and  any  future  reserves  which  are  yet  to  be  dis¬ 
covered,  even  if  at  a  slower  rate  than  that  of  the  late 
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SECTION  II 


BASIC  CONTRASTS  WITH  THE  U.S.A.  AND  CANADA 


(i)  The  Infancy  of  the  Industry: 

One  difference  between  the  Australian  petroleum 
industry,  on  the  one  hand,  and  the  industry  in  both  the 
United  States  and  Canada,  on  the  other  hand,  will  already 
be  apparent  from  the  preceding  discussion  of  the  develop¬ 
ments  which  have  occurred  to  date.  It  is,  simply,  that 
the  Australian  industry  is  in  its  infancy.  The  American 
industry  of  course  goes  back  to  the  nineteenth  century^29) 
and  the  Canadian  industry  derives  its  modern  development 
from  the  Leduc  oil  discovery  in  Alberta  in  1947,  although 
there  had  been  earlier,  less  extensive  developments  in 
Ontario  and  at  Turner  Valley  in  Alberta.  Both  countries 
have  established  industries  which  have  long  since  passed 
the  point  of  proving  their  viability,  although  the  energy 
crisis  of  1973-74  has  caused  each  to  carefully  reassess 
its  future.  The  Australian  production  industry  on  the 
other  hand  is  a  mere  five  or  so  years  old. 

This  difference  has  perhaps  no  inherent  signif¬ 
icance  in  the  sense  that  all  three  countries  are  faced 
with  the  same  problem  of  maintaining  secure  short-term 
supplies  at  acceptable  price  levels  with  longer  term  pro¬ 
tection  against  premature  exhaustion  of  their  reserves. 
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The  ways  m  which  this  same  problem  is  managed,  however, 
can  be  expected  to  differ  in  accordance  with  the  particu¬ 
lar  circumstances  of  each  country.  Greater  incentives  are 
more  likely  to  be  needed  in  an  environment  where  there  is 
still  considerable  doubt  as  to  its  long-term  potential 
than  in  an  environment  which  has  proven  its  oil  or  gas 
producing  capacity.  It  should  be  added  parenthetically, 
however,  that  the  argument  can  be  pushed  to  extremes  by 
the  oil  industry  for,  ultimately,  in  the  words  of  the  Sen¬ 
ate  Select  Committee  Report  on  Off-Shore  Petroleum  Resour- 
(3  0)  . 

ceSj  xt  15  probably  more  the  prospects  of  finding  oil 

or  gas,  rather  than  any  incentives  to  explore,  which  en¬ 
courage  industry  in  a  particular  area.  (-31') 

(ii)  Enabling  versus  Responding: 

The  difference  in  the  age  of  the  petroleum  in¬ 
dustries  in  each  of  the  three  countries  is,  however,  sig¬ 
nificant  in  one  important  respect  in  relation  to  the  regu¬ 
lation  of  oil  and  gas  pipelines.  In  the  United  States, 
government  regulation  of  both  oil  and  gas  pipelines  really 
emerged  as  a  response  to  demands  for  protection  of  inde¬ 
pendent  producers  and  refiners  and  to  the  unsatisfactory 
situation  which  had  arisen  from  the  dominance  of  the  pet¬ 
roleum  industry  by  a  small  number  of  "majors”.  jn 

Canada,  as  discussed  earlier,  (33)  the  history  of  the  pipe¬ 
line  industry  has  not  been  punctuated  with  episodes  of 
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abuse  to  the  extent  that  was  prevalent  in  the  United  States 
and  the  legislation  there,  at  least  at  the  provincial  lev¬ 
el,  was  not  originally  enacted  as  a  corrective  measure. 
Nevertheless,  the  present  legislation  in  that  country  of 
course  operates  in  an  environment  in  which  there  is  a  vast, 
established  pipeline  network  and  might,  therefore,  reason¬ 
ably  be  expected  to  be  aimed  at  the  control  of  that  exist¬ 
ing  industry  rather  than  at  its  initial  es t abl i shment .  ^ 4 ^ 
Ihe  Australian  pipeline  legislation,  on  the 
other  hand,  without  exception,  has  been  aimed  at  enabling 
the  construction  of  pipelines  to  bring  into  production  the 
reserves  which  had  been  discovered  at  the  time  of  its  en¬ 
actment.  Indeed,  most  of  the  Acts,  although  in  general 
terms,  were  debated  in  the  context  of  proposals  for  spec¬ 
ific  projects.  This  is  not  to  suggest  that  the  Canadian 
and  American  legislation  is  to  be  automatically  disqual¬ 
ified  from  providing  a  valuable  guide.  It  does,  however, 
emphasize  that  one  purpose  of  the  legislation  is  probably 
significantly  different,  although  the  means  adopted  to 
achieve  that  purpose  might  very  well  be  the  same. 

(iii)  The  Absence  of  Exports  by  Pipeline: 

Another  basic  contrast  between  the  Australian 
position  and  the  Canadian  experience  emerges  from  a  con¬ 
sideration  of  the  Canadian  National  Energy  Board  . 

Although  this  legislation  is  aimed  in  part  at  the  regulation 
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of  interprovincial  pipelines,  it  has  another  major  role 
which  is  not  applicable  to  the  Australian  setting  and  that 
is  the  control  of  exports  from  Canada  by  pipeline.  jn 

this  respect,  the  role  of  the  Board  is  in  part  to  regulate 
pipelines  as  an  export  mechanism  and  not  merely  as  a  form 
of  transportation  as  such.  Australia  may  become  an  ex¬ 
porter  of  petroleum,  particularly  natural  gas, but  such 
exports  will  not  be  by  pipeline,  although  of  course  the  ex¬ 
port  flow  will  involve  pipeline  transportation  to  the  point 
of  export  by  tanker.  The  control  of  exports  as  such,  and 
not  the  control  of  pipelines  as  a  component  in  the  flow  of 
export  trade,  will  be  the  critical  function  to  be  provided 
for  by  legislation.  It  may  be  that  the  two  functions  can 
be  performed  by  the  one  body,  as  is  the  case  in  Canada 
with  the  National  Energy  Board  (although  it  should  be 
noted  that  the  role  of  the  National  Energy  Board  in  the 

control  of  exports  has  lately  come  under  severe  criti- 

(38),  , 

cism  )  but  again,  an  appreciation  of  the  different 
functions  to  be  performed  by  any  regulatory  agency  is 
fundamental  to  a  constructive  analysis  of  appropriate  reg¬ 
ulatory  mechanisms. 

(iv)  The  Intrastate  Feature: 

The  next  contrast  between  Australia,  on  the  one 
hand,  and  Canada  and  the  United  States,  on  the  other,  is 
that  the  pattern  of  discoveries  in  Australia  to  date 
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suggests  a  predominantly  intrastate  delivery  to  markets  of 
both  oil  and  gas.  All  pipelines  in  service  at  the  time  of 
writing  service  intrastate  markets  as  a  result  of  the  fact 
that  all  mainland  States,  except  New  South  Wales,  have  es¬ 
tablished  reserves  of  natural  gas  and  all  of  these,  except 
South  Australia,  have  established  oil  reserves. 

The  significance  of  this  distinction  is  that  the 
primary  regulatory  jurisdiction  over  most  pipelines  in 
Australia  can  be  expected  to  be  State  and  not  Federal  as 
the  Federal  Parliament  has  jurisdiction  only  over  "inter¬ 
state  trade  and  commerce".  (39)  The  first  interstate  pipe¬ 
line  is  presently  under  construction  from  Gidgealpa-Moomba 
to  Sydney  and  at  this  stage  it  is  reasonably  to  be  expect¬ 
ed  that  service  of  the  New  South  Wales  market  with  natural 
gas  may  well  be  the  only  major  use  of  interstate  pipelines 
in  the  Australian  setting. There  are  no  real  indica¬ 
tions  at  this  time  that  an  interstate  network  of  crude  oil 
pipelines  will  emergy  although  in  the  days  immediately 
following  the  Bass  Strait  discoveries  there  was  some  dis¬ 
cussion  of  a  crude  oil  pipeline  linking  these  with  New 
South  Wales  markets. 

(v)  One  Field  One  Producer: 

A  related  aspect  of  this  contrast  is  that  Aus¬ 
tralian  oil  and  gas  fields  generally  are  held  under  lease 
or  permit  to  one  company  or  group  of  companies.  There  is 


. 


112. 


no  freehold  ownership  of  oil  or  gas  in  Australia  and  this 
has  resulted  in  a  production  pattern  significantly  differ¬ 
ent  from  that  in  both  the  United  States  and  Canada.  Free¬ 
hold  ownership  in  the  United  States  has  resulted  in  frac¬ 
tional  ownership  of  the  exploitation  rights  to  particular 
fields.  In  the  major  producing  province  of  Alberta  in 
Canada,  there  is  little  freehold  owner ship ^  but  the 
township  survey  system  has  resulted  in  relatively  small, 
adjacent  areas  being  leased  to  different  companies.  This, 
in  turn,  means  that  the  production  from  any  one  field,  and 
hence  the  supply  to  a  particular  pipeline,  is  likely  to 
involve  many  producers.  In  both  those  jurisdictions, 
these  different  reasons  raise  the  risk  of  the  same  problem, 
namely,  that  of  ensuring  access  to  any  pipeline  to  all  pro¬ 
ducers.  As  reservoir  configurations  show  no  respect  for 
surface  boundaries  of  leases,  the  same  problem  might  arise 
m  Australia  ^  but  it  is  suggested  that  the  risk  is 
much  smaller  and  may  therefore  require  a  different  tech¬ 


nique  from  that  adopted  particularly  in  the  United  States. 

In  a  sense,  this  last  contrast  is  another  aspect 
of  the  different  histories  of  the  industries  in  the  three 
jurisdictions  as  discussed  earlier.  ('43')  The  Australian 
legislation  has  not  been  enacted  as  a  response  to  partic¬ 
ular  abuses,  nor  are  those  abuses  as  likely  to  arise  in 
the  Australian  setting. 
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(vi)  The  Acceptance  of  State  Ownership:  Undertaking 
versus  Regulating:  s 

The  next  major  contrast  between  the  three  juris¬ 
dictions  is  the  greater  acceptance  in  Australia  of  state 
ownership  of  utilities  and  some  other  industries.  This 
distinction  was  adverted  to  in  the  debates  in  the  Victor¬ 
ian  Parliament  on  the  Victorian  Pipelines  Commission 

Ri i l  (44) 

as  one  ground  suggesting  caution  in  accepting 
the  recommendations  of  North  American  experts.  Apart  from 
the  wider  acceptance  in  principle,  certain  practical  sav¬ 
ings  are  made  through  the  use  of  government -owned  instru¬ 
mentalities  because  of  the  workings  of  the  Australian  Loans 
Council  and  the  preferential  borrowing  terms  made  available 
to  governmental  authorities .  (4S ^  This  may  of  course  be 
significant  wherever  any  policy  of  ensuring  minimum  trans¬ 
portation  costs  is  pursued. 

It  is  not  surprising  therefore  to  find  that  two 
States  opted  for  government-owned  gas  pipelines  and  that 
interstate  pipelines  will  be  constructed  and  operated  by 
the  Federal  Pipeline  Authority.  The  significance  of  the 
contrast  in  terms  of  discussing  the  regulation  of  oil  and 
gas  pipelines  lies  in  the  obvious  difference  between  reg¬ 
ulating  an  activity  and  undertaking  that  activity  directly. 

For  example,  the  former  Victorian  Pipelines 
Commission  was  exempted  in  its  operations  from  the  provi¬ 
sions  of  the  Pipelines  Act  of  that  State.  ^46)  This  pro¬ 
cedure  means  of  course  that  the  Commission  was  both 
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operating  pipelines  and  determining  in  accordance  with  the 
provisions  of  its  own  enabling  statute,  whether  consciously 
or  otherwise,  the  policy  issues  applicable  to  other  pipe¬ 
lines  under  the  general  legislation.  Again,  there  may  be 
no  objection  to  this  result  but  an  appreciation  that  this 

is  what  a  g overnment - owned  authority  is  in  fact  doing  is 
important . 

It  is  submitted  that  these  are  the  major  con¬ 
trasts  between  the  Australian  setting  and  the  experiences 
of  the  United  States  and  Canada  which  should  be  borne  in 
mind  in  any  comparative  discussion  of  the  regulation  of 
oil  and  gas  pipelines  in  the  three  jurisdictions.  Other 
contrasts  will  become  apparent  from  the  subsequent  discus¬ 
sion  of  particular  aspects  of  the  Australian  legislation 
in  the  next  two  Chapters. 


SECTION  III 


THE  PROBLEMS 


What  then,  in  this  setting,  are  some  of  the  main 
issues  with  which  it  would  be  expected  that  the  Australian 
pipeline  legislation  might  deal? 

(i)  The  Commitment  of  Reserves  to  Markets: 

The  first,  and  perhaps  most  basic,  is  control 
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of  entry  into  the  pipeline  business,  the  phrase  "control 
of  entry"  referring  in  this  context  to  the  question  of 
which  -  and  where  -  pipelines  should  be  built  rather  than 
to  the  question  of  who  should  build  them,  the  latter  ques¬ 
tion  being  discussed  separately  below.  (47)  It  is  a  basic 
feature  of  pipeline  legislation  in  North  American  juris¬ 
dictions  that  entry  into  the  pipeline  business  is  control¬ 
led,  usually  by  a  mechanism  such  as  the  certificate  of 
"public  convenience  and  necessity".  ('48^ 

The  reasons  for  regulation  at  this  stage,  it  is 
submitted,  are  obvious  and  follow  from  the  reasons  why 
there  should  be  any  regulation  of  pipelines  at  all.  A 
pipeline  is  an  inflexible  method  of  transportation  for 
forms  of  energy  which  are  critical  to  the  functioning  of 
modern  economies.  It  is  inflexible  in  the  sense  that  it 
provides  a  permanent  (for  the  life  of  available  reserves) 
one-way  connection  between  known  reserves  and  a  market 
and,  therefore,  largely  dictates  the  use  of  the  reserves 
upon  which  it  draws.  Furthermore,  as  the  financing  of 
pipeline  construction  is  tied  very  closely  to  the  exten¬ 
siveness  of  available  reserves,  particularly  in  terms  of 
amortization  periods,  ^49^  a  decision  to  construct  a  part¬ 
icular  pipeline  in  most  instances  will  also  be  a  decision 
to  commit  all  of  a  particular  reserve  to  the  selected  mar¬ 
ket  or  markets.  Other  reserves  may  be  proven  subsequently 
but  then  they  will  be  dedicated  to  the  previously  selected 
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market  or  markets  de  facto  by  the  existence  of  the  pipeline 
or,  alternatively,  will  raise  the  question  again  of  sel¬ 
ecting  a  market  and  constructing  a  pipeline  to  that  market. 

In  earlier  discussion  on  the  initial  stages  in¬ 
volved  in  planning  oil  and  gas  pipelines ,  (50)  it  was 
pointed  out  that,  in  its  simplest  form,  the  question  of 
building  a  particular  pipeline  arises  by  virtue  of  the 
fact  that  reserves  exist  at  A  and  a  market  exists  at  B. 

As  with  most  generalizations,  this  is  an  oversimplifica¬ 
tion.  There  may,  of  course,  be  markets  at  B  and  C  or 
there  may  be  reserves  at  places  other  than  A  which  could 
also  supply  market  B. 

In  the  Australian  context,  the  first  scenario 
is  less  likely  to  involve  any  major  difficulty  by  virtue 
of  the  fact  that  there  is  only  a  handful  of  large  market 
areas  due  to  the  extraordinarily  urbanized  nature  of  the 
country’s  population  distribution.  There  was  never  any 
doubt,  for  instance,  that  the  Bass  Strait  reserves  would 
be  dedicated  primarily  to  the  Melbourne  market  or  that  the 
South  Australian  reserves  would  be  dedicated  primarily  to 
the  Adelaide  market. 

The  second  scenario,  however,  has  already  been 
played  out  in  Australia.  In  the  case  of  the  Sydney  market, 
there  was  a  long  history  behind  the  ultimate  decision  to 
suppiy  natural  gas  from  South  Australian  reserves.  Init¬ 
ially,  it  had  been  planned  to  construct  a  pipeline  to 
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connect  Sydney  with  the  Bass  Strait  reserves  but  the  neg 
ot iations  failed .  ^51 ) 
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Both  scenarios  do,  however,  raise  the  fact  that 
the  construction  of  pipelines  is  affected  with  a  public 
interest.  The  dedication  of  particular  reserves  of  a  fin 
ite  resource  to  particular  markets  involves  a  decision 

Which  ought  not  to  be  left  to  the  dictates  of  profit  mot- 
ivations  alone. 


It  is  submitted  that  this  proposition  is  equally 
applicable  to  both  oil  and  gas  pipelines  although  there 
are  different  considerations  to  be  taken  into  account  in 
relation  to  each.  In  the  case  of  natural  gas  pipelines, 
the  decision  to  supply  a  particular  market  by  pipeline  not 
only  involves  the  dedication  of  particular  reserves  to 


that  market.  It  also  involves  a  decision  to  replace  other 
energy  supplies  in  that  market  with  natural  gas.  Some 
uses  of  natural  gas  are  new  uses  in  the  sense  that  without 
a  supply  of  natural  gas  in  a  particular  location,  the  in¬ 
dustry  using  gas  would  not  be  located  there.  Fertilizer 
plants  may  be  an  example.  (52>  The  major  use  in  the  indus¬ 
trial,  commercial  and  private  sectors,  however,  involves 
displacing  other  energy  forms,  whether  electricity  or  coal 
gas  or  perhaps  even  oil.  In  both  Melbourne  and  Adelaide, 
for  example,  the  advent  of  natural  gas  effectively  put  an 
end  to  gas  manufacture  from  coal. 


The  significance  of  this  factor  is  that. 
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consciously  or  unconsciously,  the  decision  to  use  natural 
gas  involves  the  establishment  of  priorities  of  use  among 
available  energy  supplies,  priorities  which  ought  not  to 
be  set  only  on  the  basis  of  first  use  of  the  cheapest  re¬ 
source.  The  recent  experience  of  the  United  States  in 
coming  to  the  realization  that  it  now  has  to  pay  a  price 
for  the  fact  that  natural  gas  has  been  too  readily  and 
too  cheaply  available  is  a  graphic  illustration. 

That  the  displacement  aspect  of  any  decision  to 
supply  natural  gas  is  true  of  the  Australian  setting  is 
illustrated  by  the  fact  that  the  share  of  Australian  con¬ 
sumption  of  primary  energy  supplied  by  natural  gas  has 
risen  from  zero  in  1967-68  to  6.1  per  cent  in  1972-73  and 
is  predicted  to  reach  18  per  cent  in  1980-81 .  ('54  ^  Past 
displacement  has  been  largely  at  the  expense  of  the  shares 
of  consumption  of  coal  and  wood  and  in  the  future  it  is 
predicted  that  the  increased  use  of  gas  will  displace  the 
present  shares  of  total  energy  consumption  occupied  by  coal, 
wood,  petroleum  products  and  hydro-electricity. 

The  displacement  issue  is  not  so  true,  in  the 
Australian  setting,  of  any  decision  to  tap  supplies  of  in¬ 
digenous  crude  oil  reserves.  There  is  an  already  estab¬ 
lished  demand  for  crude  oil  in  Australia  which,  until  the 
late  1960's,  had  been  almost  exclusively  supplied  by  im¬ 
ports.  The  decision  to  supply  indigenous  crude  oil  to 
domestic  markets  is,  therefore,  essentially  a  decision  to 
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substitute  local  supplies  for  imported  supplies  and  not, 
as  in  the  case  of  natural  gas,  a  decision  to  substitute 
one  form  of  energy  for  another.  In  view  of  the  rapidly 
escalating  costs  of  oil  from  Australia's  major  suppliers 
and  the  insecurity  of  supply  from  the  politically  volatile 
Middle  Eastern  countries,  it  is  assumed  that  domestic  sour¬ 
ces  of  supply  are  desirable. 

It  should  also  be  noted  in  this  respect  that  in¬ 
digenous  crude  oil  supplied  only  67  per  cent  of  total  re¬ 
finery  input  in  1972-73^56^  and  that  this  proportion  is 
expected  to  decline  from  1974  onwards. (57)  Thus,  the  ques¬ 
tion  in  relation  to  crude  oil  is  one  of  maximizing  the 
proportion  of  an  existing  demand  which  is  to  be  supplied 
from  domestic  sources  and  not  one  of  establishing  prior¬ 
ities  of  use  for  domestic  oil  vis-a-vis  other  forms  of 
primary  energy. 

There  is  nevertheless  a  public  interest  involved 
in  any  decision  to  construct  an  oil  pipeline  by  virtue  of 
the  fact  that  that  decision  will  effectively  dictate  the 
centres  in  which  major  refining  complexes  are  to  be  located. 
It  will  not  dictate  the  location  of  the  major  consumption 
of  petroleum  products  as  the  products  will  be  shipped  by 
other  means  from  refining  centres  to  the  areas  of  demand 
whereas  in  the  case  of  natural  gas,  because  of  the  contin¬ 
uous  flow  through  pipelines  to  the  point  of  consumption, 
the  termination  point  of  any  particular  pipeline  effectively 
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dictates  the  end  use  of  the  gas  which  it  is  supplying. 

(ii)  Decentralization: 

Another  factor  relevant  to  the  control  of  entry 
into  the  natural  gas  pipeline  business  is  the  potential 
for  supply  of  intermediate  markets.  Unlike  crude  oil 
which  must  be  refined  into  petroleum  products  before  use, 
natural  gas  is  produced  in  a  basically  usable  form  and 
what  processing  must  be  done  is  usually  done  at  a  field 
plant  at  or  near  the  well-head  or  at  the  earliest  oppor¬ 
tunity  after  bringing  the  gas  ashore  in  the  case  of  off¬ 
shore  production .  ('59^)  Natural  gas  trunk  pipelines  can 
thus  be  tapped  at  intermediate  points  along  their  course 
and  may  have  spur  lines  to  serve  markets  some  distance 
from  their  main  right-of-way.  Entry  into  the  gas  pipeline 
business  may,  therefore,  not  only  introduce  the  supply  of 
natural  gas  to  major  markets  at  the  end  of  the  pipeline 
but  may  also  provide  supplies  to  numerous  intermediate 
markets  with  the  consequence  that  those  markets  may  not 
only  be  provided  with  a  supply  of  part  of  their  basic 
energy  demands  but  may  also  be  able  to  expand  and  develop 
through  the  attraction  of  industry. 

This  factor  figured  prominently  in  many  of  the 
Parliamentary  Debates  on  the  Australian  pipeline  legisla¬ 
tion  because  of  the  perennial  concern  of  Australian  govern¬ 
ments  with  decentralization.  ^6°')  Natural  gas  pipelines 
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were  seen  by  many  as  having  tremendous  potential  to  en¬ 
courage  this  objective. 

The  public  interest  aspect  of  this  feature  of 
controlling  entry  into  the  natural  gas  pipeline  business 
arises  by  virtue  of  the  fact  that  the  shortest,  and  there¬ 
fore,  pvima  facie 3  cheapest  route  between  reserves  and 

major  markets  may  not  fit  with  wider  political  objectives. 
Route  selection,  in  a  broader  sense  than  merely  avoiding 
potential  hazards  and  saving  on  construction  costs,  is 
therefore  a  major  public  interest  aspect  of  natural  gas 
pipelines . 

To  summarize  the  discussion  to  this  point,  it  is 
submitted  that  entry  into  the  oil  and  gas  pipeline  busi¬ 
ness  should  be  controlled  and  that  the  methods  of  control 
should  be  a  primary  concern  of  any  pipeline  legislation. 

In  the  case  of  natural  gas  pipelines,  entry  should  be  con¬ 
trolled  because  any  decision  to  construct  a  particular 
pipeline  amounts  to  a  decision  to  dedicate  particular  re¬ 
serves  to  a  particular  market  and  to  displace  other  forms 
of  energy  in  that  market.  It  may  also  involve  a  decision 
to  alter  growth  and  development  patterns  by  selecting  a 
particular  route  so  that  intermediate  markets  may  be 
served.  In  the  case  of  crude  oil  pipelines  any  decision 
to  construct  a  particular  pipeline  amounts  to  a  decision 
to  dedicate  particular  reserves,  although  not  necessarily 
to  a  particular  market  as  the  location  of  crude  oil 
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pipelines  does  not  generally  dictate  the  point  of  consump¬ 
tion  of  petroleum  products.  It  will,  however,  dictate  the 
location  of  refining  complexes  and,  potentially,  the  loca¬ 
tion  or  expansion  of  petrochemical  industries.  It  is  sub¬ 
mitted  that  these  considerations  establish  the  basic  need 
for  regulatory  control  as  well  as  point  towards  the  main 
issues  with  which  that  control  should  be  concerned. 

There  are,  however,  other  issues  with  which 
pipeline  legislation  should  deal. 

(iii)  Who  should  build  Pipelines: 

The  first  of  these  is  an  aspect  of  controlling 
entry  into  the  pipeline  business  and  is  the  question  of 
who  should  build  pipelines.  As  was  discussed  in  the  pre- 
vious  Chapter,  the  ownership  of  pipelines  in  North 

America  by  producing,  refining  or  marketing  companies  has, 
rightly  or  wrongly,  been  central  to  the  dispute  surround¬ 
ing  pipeline  regulation.  In  relation  to  oil  pipelines, 
this  dispute  has  produced  a  marathon  debate  on  the  issue 
of  divorcement  which  is  still  unresolved.  There  has  been 
less  controversy  surrounding  this  aspect  of  the  regulation 
of  gas  pipelines  but  the  question  should  still  be  examined. 
Again,  it  is  convenient  to  divide  the  discussion  as  it  re¬ 
lates  to  gas  or  oil  pipelines. 

In  relation  to  gas  pipelines,  some  of  the  issues 


are  perhaps  focussed  by  the  following  extracts  from  the 
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Het herington  Report  on  The  Orderly  Development  of  Petro- 

leum  in  Victoria.  (-63'>  Dr.  Hetherington  wrote:  (64) 

In  North  America  most  long  distance 
gas  trunk  pipelining  is  done  by  third 
parties  although  the  distributor  or 
producer  or  both  may  have  interests  in 
the  third  party.  It  is  believed  that 
it  would  be  undesirable  in  Victoria  for 
the  producer  to  control  gas  trunk  pipe¬ 
lines  for  the  same  reasons  expressed 
above  with  respect  to  control  of  mar¬ 
kets.  In  contrast,  third  party  owner¬ 
ship  would  permit  freedom  from  discrim¬ 
ination  in  purchases  and  sales,  capital 
requirements  of  the  gas  distributors 
would  be  reduced  and  transportation 
costs  could  be  separated  from  reticu¬ 
lation  costs.  For  the  short  and  rela¬ 
tively  inexpensive  pipeline  involved 
from  the  Gippsland  Shelf  Field  to 
Melbourne...  it  might  be  considered  that 
the  Gas  and  Fuel  Corporation  could  do 
this  job  as  well  as  anyone.  Under  such 
an  arrangement  the  Gas  and  Fuel  Corpor¬ 
ation  which  is  the  principal  gas  dis¬ 
tributor  in  the  State  would  also  be 
essentially  the  only  purchaser  of  gas 
within  the  State. 

In  order  to  encourage  exploration  a  pro¬ 
ducer  must  have  some  assurance  or  at 
least  prospects  for  marketing  any  gas 
discovered  on  a  profitable  basis  and  it 
is  believed  that  it  would  be  discouraging 
to  exploitation  to  limit  prospective  pur¬ 
chasers  of  gas  for  use  in  the  State  to  a 
single  Government  corporation  that  is 
also  the  principal  gas  distributor. 

*  *  * 

Since  there  are  no  gas  trunk  pipelines 
in  Victoria  the  unique  opportunity  ex¬ 
ists  to  establish  a  gas  transportation 
authority  which  could  give  the  lowest 
possible  transportation  costs  while 
leaving  the  actual  purchase  and  sale 
of  gas  to  free  competition.  As  an  al¬ 
ternative  to  a  purely  third  party  or 


. 
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the  Gas  and  Fuel  Corporation  handling 
trunk  pipelines,  consideration  should 
be  given  to  a  Government  sponsored 
private  company  for  trunk  pipelining 
somewhat  along  the  lines  of  the  Alberta 
Gas  Trunk  Line  Company  in  Alberta. 


If  this  route  is  not  taken  it  is  sug¬ 
gested  that  it  would  be  preferable  to 
have  third  party  ownership  of  the 
trunk  pipeline  principally  so  that 
natural  gas  producers  will  not  necess¬ 
arily  be  limited  to  a  single  purchaser 
that  is  also  the  principal  distributor. 

In  relation  to  the  control  of  gas  markets,  he  wrote: 

The  producer  could  control  the  market 
by  pricing  gas  to  the  distributing 
companies  at  levels  which  would  pre¬ 
clude  lower  priced  industrial  sales 
and  by  having  control  of  trunk  pipe¬ 
lines  and  direct  sales  off  trunk 
pipelines,  authorising  only  such 
sales  to  lower  priced  industrial 
markets  as  would  limit  total  sales 
to  the  available  supply. 

*  *  * 

The  producer's  normal  and  rightful 
business  objective  is  to  market  its 
product  at  maximum  profit  and  a  pro¬ 
ducer  having  control  of  industrial 
markets  would  be  in  a  position  to 
limit  sales  or  otherwise  select 
sales  to  maximize  profit  not  nec¬ 
essarily  in  the  public  interest. 

To  place  the  control  of  sales  to 
industry  in  the  hands  of  a  producer 
who  is  also  interested  or  could  be¬ 
come  interested  in  the  refining  of 
oil  could  limit  fuel  competition. 

It  is  not  believed  that  it  would  be 
in  the  public  interest  for  a  single 
producer  or  a  group  of  producers  to 
control  the  gas  market  within  the 
State. 
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At  this  point,  it  is  sufficient  to  observe  that 
the  question  of  who  is  to  build  natural  gas  pipelines  is  a 
major  policy  issue.  No  general  answer  is  attempted  as,  it 
is  submitted  that,  as  Dr.  Hetheringt on ' s  remarks  them¬ 
selves  indicate,  each  individual  market  and  producing  sit¬ 
uation  needs  to  be  considered.  If  the  gas  distribution 
system  is  basically  a  government -owned  enterprise,  that 
fact  of  itself  may  provide  adequate  control  in  the  public 
interest.  If,  as  was  done  in  South  Australia,  a  government- 
owned  trunk  pipeline  authority  is  selected  for  other  rea¬ 
sons,  such  as  the  cheaper  financing  available  to  such  an 
authority,  ^  ^  then,  again,  control  may  be  provided  through 

that  mechanism  itself.  The  important  observation  at  this 
stage  is  that  the  control  of  gas  trunk  lines  by  particular 
interests  may  be  contrary  to  the  public  interest  and,  there¬ 
fore,  is  a  question  which  should  be  faced  in  pipeline  leg¬ 
islation,  or  for  the  solution  of  which  an  appropriate 
mechanism  should  be  provided. 

The  same  issue  arises  in  relation  to  crude  oil 
pipelines,  although  in  this  case,  it  should  be  noted  at 
the  outset  that  there  is  not  the  same  connection  between 
the  control  of  oil  pipelines  and  the  marketing  of  petro¬ 
leum  products  as  there  is  between  the  control  of  gas  pipe¬ 
lines  and  the  marketing  of  gas.  Oil  must  go  through  the 
intermediate  stage  of  refining  and  crude  oil  pipelines  are, 
therefore,  in  a  sense,  merely  a  means  of  moving  the  oil 
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to  the  site  of  the  refinery  rather  than  the  means  by  which 
the  oil  is  moved  directly  into  markets. 

Nevertheless,  the  question  of  control  is  an  im¬ 
portant  one  as  witnessed  by  the  long  history  of  alleged 
abuses  in  the  United  States,  attributed  largely  to  refin¬ 
ery  ownership  of  crude  oil  pipelines .  (67)  Indeed,  that 
history  would  suggest  that  the  control  per  se  of  oil  pipe¬ 
lines  is  a  more  important  question  than  the  control  per  se 
of  gas  pipelines.  In  relation  to  gas,  the  major  public 
interest  issue  is  the  control  of  markets  and  pricing, 
whether  that  interest  be  protected  by  the  device  of  con¬ 
trolling  pipelines  or  by  some  other  mechanism,  such  as 
field  price  regulation  or  public  utility  regulation  of  gas 
distribution  companies.  Yet  the  only  reference  in  the 
Hetherington  Report,  with  respect  to  the  control  of  oil 
pipelines,  was  in  the  following  terms  : 

Oil  pipelines  usually  transport  crude 
oil  or  products  from  a  field  or  plant 
to  a  refinery  and  rate  regulation  does 
not  have  the  same  significance  as  in 
the  case  of  gas,  particularly  with  re¬ 
spect  to  protecting  the  public.  It  is 
believed  that  only  a  minimum  of  rate 
regulation  of  oil  pipelines  is  needed 
consisting  of  the  requirement  to  post 
tariffs  and  the  right  of  the  Minister 
of  Fuel  and  Power  or  of  an  interested 
party  to  ask  for  a  review  of  rates  as 
to  reasonableness  and  freedom  from 
discrimination . 

But  not  even  this  rather  mild  form  of  control  has  been 
adopted  in  any  of  the  Australian  legislation. 
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(iv)  Control  of  Pipeline  Charges: 

The  next  main  policy  issue  is  that  of  the  basis 
on  which  pipelines,  whether  oil  or  gas,  should  charge  for 
transportation.  It  is  generally  assumed  that  pipeline 
transportation  should  be  at  cost  plus  a  reasonable  rate 
of  return  on  investment  and,  it  is  submitted,  that  this 
is  a  proper  approach  to  the  question.  In  the  case  of  non¬ 
government-owned  pipelines,  the  justification  for  this 
public  utility  regulatory  approach  is  found  in  the  fact 
that  pipelines  generally  speaking  are  monopolies,  a  fact 
which  is  itself  justified,  subject  to  proper  regulatory 
controls  against  abuses  of  the  monopolistic  position,  by 
the  need  to  avoid  expensive  duplication  of  facilities. 

This  observation  is  probably  equally  applicable  to  both 
oil  and  gas  pipelines,  although  again  for  different  reasons 

Gas  pipelines  will  themselves  be  monopolies  in 
all  likelihood*-  and,  if  they  do  not  operate  reticulation 
systems  to  which  they  are  selling  or  for  which  they  are 
transporting,  those  reticulation  systems  themselves  will 
be  monopolistic  utilities. 

Oil  pipelines  will  themselves  be  monopolies  over 
particular  routes  but  in  the  markets  which  the  end  products 
supply  after  refining  there  should  be  free  competition. 

This  competition  can  be  expected  to  dictate  reasonable 
transportation  costs,  at  least  for  any  refinery  which  has 
an  interest  in  the  pipeline  and  must  compete  with  its 
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products  in  the  market  place.  However,  where  the  pipeline 
is  carrying  crude  oil  to  competitors'  refineries  (a  situa¬ 
tion  which  might  be  expected  to  arise  as  a  result  of  the 
desire  to  avoid  expensive  duplication  of  facilities)  there 
are  the  risks  that  discriminatory  rates  may  be  set  and 
that  the  pipeline  will  itself  be  used  as  a  tool  to  compete 
unfairly.  Where  the  pipeline  is  independently  owned,  pipe¬ 
line  tariffs  may  limit  the  ability  of  those  refineries 
which  are  dependent  for  their  supplies  of  feedstock  on 
that  pipeline  to  compete  in  the  market  place  with  others 
not  dependent  on  the  pipeline. 

It  is  submitted  that  in  all  cases  oil  pipelines 
ought  to  carry  oil  at  cost  plus  a  reasonable  return  on 
investment.  Even  in  the  case  where  effective  market  com¬ 
petition  restricts  an  integrated  company  to  reasonable 
price  levels  for  its  end  products,  the  company  ought  not 
to  be  permitted  to  reap  any  unreasonable  return  by  attrib¬ 
uting  profits  to  its  pipeline  operations.  It  is  submitted 
that  such  profits,  as  profits  derived  from  the  exploita¬ 
tion  of  a  publicly  owned  resource,  ought  to  flow  primarily 
to  the  public.  This  is  not  to  say  that  the  need  for  a 
high  return  on  a  high  risk  investment  should  not  be  recog¬ 
nized.  The  proposition  is  simply  that  the  operation  of 
oil  pipelines  is  not  the  mechanism  through  which  that  re¬ 
turn  should  be  realised.  It  is  submitted  that  the  appro¬ 
priate  points  are  at  the  production  stage,  through  such 
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mechanisms  as  low  royalties  or  depletion  allowances,  or  at 
the  marketing  stage  through  higher  consumer  prices. 

However,  where  pipelines  are  g overnment - owned , 
there  may  be  some  justification  for  departing  from  the 
general  proposition  of  transportation  at  cost  plus  a  rea¬ 
sonable  rate  of  return.  In  this  case,  the  pipeline  itself 
may  be  used  as  the  funnel  through  which  public  revenues 
are  generated,  a  point  which  was  recognized  in  the  Parlia¬ 
mentary  Debates  on  the  establishment  of  both  the  Victorian 
Pipelines  Commission (70)  and  the  South  Australian  Natural 
Gas  Pipelines  Aut hor i t y . ( 7 1 ^  In  both  cases  the  possibil¬ 
ity  of  the  respective  authorities  returning  significant 
revenues  to  the  Consolidated  Revenue  was  recognized  al¬ 
though  there  was  no  apparent  consideration  given  to  the 
desirability  of  such  a  course,  probably  because  the  major 
concern  at  the  time  of  the  respective  debates  was  with 

ensuring  d e 1 iv er abi 1 i t y  in  the  market  place  at  the  lowest 
possible  price  . 

It  is  submitted  that  in  all  cases  the  transpor¬ 
tation  by  pipeline  of  both  oil  and  gas  should  be  at  cost 
plus  a  reasonable  return  on  investment.  The  reasons  in  re¬ 
lation  to  privately  owned  pipelines  have  been  d i scus s ed .  ^ 7 2 ^ 
In  relation  to  government -owned  pipelines,  it  is  submitted 
that  the  transportation  component  of  the  oil  or  gas  indus¬ 
try  is  not  the  appropriate  stage  at  which  to  maximize  gov¬ 
ernment  return  as  this  would  tend  to  confuse  the  cost,  or 
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profitability,  of  a  service  with  the  return  to  be  derived 
from  exploitation  of  a  public  resource.  The  only  qualifi¬ 
cation  that  might  be  added  in  relation  to  government -owned 
gas  pipelines  is  that  they  might  be  permitted  to  earn  a 
return,  over  and  above  cost  plus  a  reasonable  return,  suf¬ 
ficient  to  finance  the  extension  of  services  in  pursuance 
of  a  policy  of  decentralization  and  to  subsidize  unprofit¬ 
able  deliveries  which  may  be  justified  on  wider  grounds. 


(v )  Competitive  Abuses: 

Related  to  the  issue  of  the  control  of  entry 

into  the  pipeline  business  and  the  question  of  who  is  to 

build  pipelines  are  the  alleged  abuses  discussed  in  detail 

(73) 

m  Chapter  III  and  which,  for  convenience,  are  styled 

"competitive  abuses".  The  risks  of  the  American  history 

repeating  itself  in  Australia  may  be  relatively  small  for 

a  number  of  reasons.  First,  the  fact  that  these  abuses 

have  not  been  apparent  in  Canada^^^  would  suggest  that 

they  may  be  a  peculiarly  American  phenomenon  attributable 

to  the  early  history  of  the  petroluem  industry  in  that 

country.  Secondly,  the  fact  that  Australian  pipelines 

have  been  regulated  to  some  extent  since  their  advent, 

rather  than  as  a  consequence  of  their  advent,  as  already 

( 75 ) 

noted  earlier,  may  be  sufficient  of  itself  to  deter 

such  practices.  Thirdly,  the  differences  in  the  Austra¬ 
lian  setting  already  noted,  may  make  it  less  likely 


. 
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that  the  types  of  abuses  which  have  been  alleged  in  the 
United  States  will  arise  in  Australia.  Nevertheless,  the 
American  history  has  shown  that  the  risk  is  there  and  it 
is  suggested  that  it  is  better  to  avoid  its  consequences 
than  to  have  to  deal  with  those  consequences  after  the 
event.  Indeed,  this  assumption  seems  to  have  underlain 
the  Australian  Parliamentary  Debates  on  common  carrier 
provisions,  discussed  in  detail  in  Chapter  VII.  But,  as 
will  be  submitted  then,  there  is  little  indication  that 
the  legislators  really  appreciated  the  nature  of  the  pro¬ 
blem  with  which  they  thought  they  were  dealing  adequate- 
ly.t77) 

(vi)  Pollution  Control  and  Safety: 

Both  oil  and  gas  pipelines  are  potential  pollut¬ 
ers  in  the  event  of  a  break  and  gas  lines  particularly  may 
also  be  dangerous.  Specification  of  standards  of  construc¬ 
tion  and  operation  is  therefore  a  matter  with  which  it  is 
to  be  expected  that  pipeline  legislation  will  deal. 

(vii)  Expropriation: 

Finally,  pipelines  need  to  cross  the  property  of 
others  and  there,  therefore,  needs  to  be  legislative  pro¬ 
vision  for  the  method  by  which  property  is  to  be  acquired 
for  this  purpose  and  with  respect  to  the  responsibility 
of  pipeline  companies  to  those  over  whose  property  they 
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have  rights  -  of -way .  As  discussed  in  Chapter  III,^78^  it 
was  this  need  for  the  invocation  of  the  power  of  eminent 
domain  that  was  used  in  some  cases  in  early  American  leg¬ 
islation  as  justification  for  the  regulation  of  other 
aspects  of  pipeline  operation. 

SECTION  IV 

THE  POLICY 

As  a  general  proposition,  it  would  appear  that 
the  Australian  legislators  addressed  themselves  to  only 
some  of  the  foregoing  problems  and,  even  then,  did  not 
deal  with  those  aspects  of  the  problems  which  have  just 
been  discussed.  There  is  perhaps  an  obvious  explanation 
and  that  is  that  in  all  cases  the  pipeline  legislation 
was  framed  and  enacted  in  the  context  of  proposals  for 
specific  pipeline  projects  by  specific  operators.  Although 
couched  in  general  terms,  its  policy  implications  were  not 
discussed  in  such  terms.  Most  criticism  in  the  debates 
was  directed  towards  aspects  of  the  specific  proposals. 

The  control  of  entry  into  the  pipeline  business 
in  the  terms  discussed  above  was  not  the  subject  of 

any  declared  policy  on  the  parts  of  any  of  the  governments. 
Indeed,  the  underlying  assumption  in  all  cases  appears  to 
have  been  that  there  should  be  immediate  exploitation  of 
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both  oil  and  gas  reserves  and,  in  the  case  of  gas,  at  the 
lowest  possible  price  to  consumers.  While  immediate  ex¬ 
ploitation  of  oil  reserves  might  be  justified  on  the  ground 
of  reducing  dependence  on  imported  oil,  it  is  submitted 
that  the  question  should  not  have  been  passed  over  so 
lightly  in  relation  to  natural  gas.  One  result  of  expand¬ 
ing  supplies  of  gas  at  low  prices  may  be  to  encourage 
wasteful  and  undesirable  uses  of  that  energy  source  at 
the  expense  of  prematurely  exhausting  supplies  for  other 

uses  to  which  it  is  better  suited  economically  and  environ¬ 
mentally. 

The  pipeline  legislation,  as  is  discussed  in  the 
next  Chapter,  ^  ^  does  deal  with  the  issue  of  entry  into 

the  pipeline  business  through  the  licensing  requirements. 
However,  it  does  not  require  any  meaningful  consideration 
at  the  time  a  licence  is  issued  of  the  matters  discussed 
above.  There  is  nowhere  a  requirement  for  anything  as 
general  as  a  certificate  of  public  convenience  and  nec¬ 
essity. 

In  the  case  of  the  government-owned  pipelines, 
the  control  of  entry  into  the  pipeline  business  is  perhaps 
not  as  important  an  issue  in  terms  of  requiring  legislative 
definition.  The  issue,  in  the  literal  sense  of  the  words, 
"the  control  of  entry",  is  foreclosed  by  the  mere  estab¬ 
lishment  of  the  particular  authority.  However,  the  auth¬ 
ority  once  established  should  be  concerned  with  matters  of 
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conservation  and  end-use  and,  therefore,  some  statutory 
directive  or  guideline  to  this  end  might  be  expected. 

In  summary,  there  does  not  appear  to  be  any 
government  policy  on  the  control  of  entry  into  the  pipe¬ 
line  business  except  to  the  extent  that  the  mere  fact  of 
licensing  requirements  indicates  a  policy  of  control  and 
except  to  the  extent  that  the  mere  creation  of  government- 

owned  pipelines  forecloses  the  question  in  its  literal 
sense . 

Similarly,  the  question  of  who  is  to  build  pipe¬ 
lines  was  subject  to  no  clear  policy  and  was  the  cause  of 

very  little  debate  on  the  aspects  of  the  issue  discussed 

(81) 

above.  There  was  some  reference  in  the  debates  on  the 

Victorian  Pipelines  Commission  Bill  to  general  agreement 
that  the  producing  companies  should  not  operate  gas  trunk 
pipelines  but  there  was  no  debate  at  all  on  the  ques¬ 

tion  in  relation  to  oil  pipelines.  Again,  it  should  be 
noted,  the  question  is  foreclosed  where  a  decision  is 
taken  to  establish  government -owned  pipelines.  But  even 
in  these  cases  the  decisions  were  influenced  by  the  abil¬ 
ity  of  government  instrumentalities  to  raise  the  large 
capital  involved  on  more  favourable  terms  than  private 
enterprise,  rather  than  by  any  policy  based  on  an  examin¬ 
ation  of  the  issues  referred  to. 

This  leads  to  a  consideration  of  the  policy  of 
the  governments  with  respect  to  the  question  discussed  in 
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the  previous  Section  of  the  financial  basis  on  which  pipe¬ 
lines  should  carry  oil  or  gas.(83)  As  already  mentioned, 
the  underlying  assumption  of  the  governments  on  this  ques¬ 
tion,  at  least  with  respect  to  gas,  was  that  transmission 
should  be  at  cost,  although  the  possibility  of  the  govern¬ 
ment-owned  pipelines  eventually  generating  profits  which 
might  be  used  as  a  source  of  general  revenues  was  recog¬ 
nized.*-  ^  There  is  no  identifiable  policy  on  this  ques¬ 
tion  as  related  to  oil  pipelines. 

It  is  perhaps  interesting  to  digress  for  a 
moment  to  consider  the  extent  of  the  savings  in  transmis¬ 
sion  costs  which  may  be  effected  through  the  mechanism  of 
a  government  -  owned  pipeline  in  the  Australian  setting.  In 
its  submission  to  the  Federal  Government  on  financial  aid 
for  the  construction  of  a  natural  gas  pipeline  from  the 
Gidgealpa-Moomba  fields  to  Adelaide,  the  Government  of 
South  Australia  was  able  to  demonstrate  that  the  computed 
unit  cost  of  transportation  for  a  commercially  financed 
and  operated  pipeline  would  be  about  45  per  cent  higher 
than  if  funds  were  provided  at  the  then  prevailing  rates 
for  government  borrowing.  (85)  In  view  of  the  fact  that 
the  costs  of  servicing  the  requisite  capital  moneys  were 

calculated  to  constitute  approximately  90  per  cent  of  all 

(86) 

costs,  the  Government  submitted  that  for  each  addition¬ 

al  one  per  cent  per  annum  required  in  debt  service  to 
cover  interest  and  depreciation,  the  cost  of  transportation 


- 


' 


I 
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would  increase  by  nearly  one  cent  per  thousand  cubic  feet 
~  (87)  __ 

Sas*  These  estimates,  of  course,  would  be  true  only 

of  that  particular  pipeline  as  unit  costs  do  not  necessar¬ 
ily  increase  or  decrease  in  direct  relationship  to  the  dis¬ 
tance  travelled  by  a  pipeline  and  also  as  unit  costs  would 
vary  according  to  the  diameter  of  the  pipe  used  which  is 
partly  a  function  of  the  size  of  available  reserves  and 
markets.  They  do,  however,  quite  dramatically  demonstrate 
the  savings  which  are  available  in  the  Australian  setting 
because  of  the  borrowing  position  of  governments  and  gov¬ 


ernment  instrumentalities 


(88) 


The  three  remaining  policy  issues  discussed 


(89) 


ab°vev  J  -  prevention  of  competitive  abuses,  the  regula¬ 
tion  of  safety  and  pollution  aspects  of  pipeline  operation 
and  the  expropriation  of  rights-of-way  -  are  matters  on 
which  there  does  appear  to  have  been  some  government 
policy.  However,  in  a  sense,  they  are  "motherhood”  issues 
and,  thus,  no  detailed  statement  of  that  policy  was  made. 
In  relation  to  the  prevention  of  competitive  abuses,  the 
legislation  and  the  debates  were  restricted  to  common  car¬ 


rier  provisions  and  these  are  discussed  separately  in  Chap¬ 
ter  VII. The  legislation  deals  in  some  detail  with 

safety  and  pollution  problems  and,  again,  these  are  dis- 

(91) 

cussed  separately  as  are  the  compulsory  acquisition 

(92) 

provisions,  although  it  might  be  noted  in  relation  to 

this  last  that  some  concern  was  expressed  in  the  debates 


. 


«■ 


about  the  principle  of  private  companies  having  powers 

(93) 


of  expropriation. 
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FOOTNOTES  -  CHAPTER  IV 


(1)  See  Chapter  III,  supra 3  at  pp.  39-41. 

(2)  Dr.  A.R.  Thompson  has  phrased  the  caution  in  the 
following  terms:  MThe  purpose  of  this  paper  is  to 
describe  the  salient  features  of  petroleum  legis¬ 
lation  in  Canada  so  as  to  facilitate  this  compara¬ 
tive  study.  Especially  will  this  purpose  be  ach¬ 
ieved  if  the  exposure  of  contrasts  between  the 
Australian  and  Canadian  situations  inhibits  the 
temptation  to  make  superficial  generalisations 
about  what  ought  to  be  done  in  Australia  based  on 
what  is  done  in  Canada."  Australian  Petroleum 
Legislation  and  the  Canadian  Experience 6  Melb. 

U.  L.  Rev.  370  (1968). 

(3 )  Supra  n .  1 . 

(4)  He t her ing t on ,  The  Orderly  Development  of  Petroleum 
in  Victoria ,  a  Report  to  the  Premier  of  Victoria, 
March,  1966. 

(5)  Per  Sir  Henry  Bolte,  Premier,  Victorian  Parliamen¬ 
tary  Debates,  House  of  Assembly  (hereinafter  abbre¬ 
viated  as  V.P.D.,  H.A.),  November  16,  1966,  at  p. 
1824. 

(6)  Per  the  Hon.  A.W.  Knight,  Victorian  Parliamentary 
Debates,  Legislative  Council  (hereinafter  abbre¬ 
viated  as  V.P.D.,  L.C.),  November  29,  1966  at  p. 
2231.  See  also  the  comments  of  the  Hon.  I.R. 

Cathie,  id.  3  at  pp.  2234-5. 

(7)  See  Chapter  VI,  infra ,  at  pp.  187  et  seq. 

(8)  The  inclusion  of  common  carrier  provisions,  at  least 
in  the  form  they  have  taken  in  some  of  the  Acts  and 
without  supporting  common  purchaser  provisions,  is 
an  example.  See  further.  Chapter  VII,  infra}  at 
pp.  234  et  seq. 

(9)  An  example  is  that  the  State  Acts  regulating  crude 
oil  pipelines  do  not  contain  provisions  for  regu¬ 
lation  of  rates,  or  even  for  the  filing  of  tariffs. 

(10)  The  Petroleum  Information  Bureau  (Australia),  Oil 
and  Australia  -  The  Figures  Behind  the  Facts  1972 , 
at  p.  43.  The  history  of  petroleum  search  in  Aus¬ 
tralia  is  chronicled,  id.3  and  is  further  described 
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in  Off-Shore  Petroleum  Resources ,  the  Report  of  the 
Senate  Select  Committee  on  Off-Shore  Petroleum  Re¬ 
sources,  1971,  at  pp.  51  et  seq.  (hereinafter  cited 
as  the  Senate  Report). 

(11)  The  Senate  Report,  supra  n.  10,  at  p.  51. 

(12)  Id. 

(13)  Id. 

(14)  The  history  and  features  of  the  scheme  are  discussed 
m  the  Senate  Report,  supra  n.  10,  at  pp .  60  et  seq. 

(15)  The  Roma  gas  field  was  initially  "rediscovered"  in 
1954  and  was  proven  to  be  commercial  in  1960. 

(16)  The  Moonie  oil  field  was  discovered  in  1961. 

(17)  The  concept  of  a  national  gas  trunkline  grid  was 
introduced  in  the  course  of  the  Parliamentary  De¬ 
bates  on  the  establishment  of  the  Federal  Pipelines 
Authority.  On  the  role  of  the  Authority,  see  Chap¬ 
ter  VI,  Section  III,  infra,  at  pp .  209  et  seq. 

(18)  The  Oil  and  Gas  Journal,  April,  1969,  at  p.  29. 

(19)  The  latest  available  figure  for  initial  recoverable 
reserves  from  this  field  is  952  million  barrels,  The 
Petroleum  Information  Bureau  (Australia),  Oil  and 
Australia  -  The  Figures  Behind  the  Facts  1973  at 

p  .  45  . 

(20)  Id. ,  atp.  6. 

(21)  Id. ,  at  p.  30. 

(22)  Id. 

(23)  One  prediction  is  that,  without  further  discoveries, 
Australia  will  be  producing  only  40  per  cent  of  its* 
oil  requirements  in  5  years  time  and,  by  1980,  less 
than  a  quarter.  See  the  remarks  of  Mr.  Kerin,  Par¬ 
liamentary  Debates  of  the  Commonwealth,  House  of 
Representatives,  May  16,  1973,  at  p.  2190. 

(24)  The  Oil  Daily,  June  3,  1974,  at  p.  8. 

(25)  See  the  remarks  of  Sir  Henry  Bolte,  Premier  of  Vic¬ 
toria,  in  debate  on  the  Pipelines  Bill,  V.P.D.,  H.A 
February  14,  1966,  at  pp .  2966-7. 
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(  6)  The  Victorian  Pipelines  Commission,  the  responsibil¬ 
ities  of  which  have  since  been  assumed  by  the  govern¬ 
ment-owned  Gas  and  Fuel  Corporation  of  Victoria,  the 
Natural  Gas  Pipelines  Authority  of  South  Australia 
and  the  Federal  Pipelines  Authority.  See  further. 
Chapter  VI,  infra,  at  pp .  187  et  seq. 

(27)  The  Pipelines  Act  1967 ,  Act  No.  7541  of  1967  of  Vic¬ 
toria;  the  Pipelines  Act ,  1967 ,  Act  No.  90  of  1967 
of  New  South  Wales;  the  Petroleum  Pipelines  Act , 

1  96 9 3  Act  No.  112  of  1969  of  Western  Australia.  See 
further.  Chapter  V,  infra ,  at  pp.  145  et  seq. 

(28)  The  Mining  (Petroleum)  Act ,  1940-1958 ,  Act  No.  58 

of  1940  of  South  Australia,  as  amended  by  the  Mining 
(Petroleum)  Act  Amendment  Act,  1967,  Act  No.  75  of 
1967.  See  further.  Chapter  V,  infra ,  at  pp’.  145 
et  seq. 

(29)  Chapter  III,  Part  I,  Section  I,  supra ,  at  pp .  41  et 
seq. 

(30)  Supra  n.  10. 

(31)  The  Senate  Report,  supra  n.  10,  states,  at  p.  59: 

"A  wide  variety  of  policies  may  be  used  by  Govern¬ 
ment  to  encourage  petroleum  exploration  by  private 
enterprise.  Many  of  these  are  used  in  varying  de¬ 
grees  in  Australia.  Such  policies  find  expression 
in  the  incentives  that  governments  provide  to  en¬ 
courage  oil  exploration.  But  it  is  not  to  be 
thought  that  such  policies  are  the  only  inducements 
to  oil  companies.  The  attractiveness  of  the  geology 
in  the  area  may  be  the  prime  incentive.  If  the 
prospects  of  finding  large  quantities  of  oil  are 
good,  companies  will  explore  almost  regardless  of 
the  policies  pursued  by  the  host  government. 

In  areas  like  the  Middle  East  with  unstable  politics 
and  with  governments  seeking  ever  larger  shares  of 
the  financial  returns  from  oil  production,  because 
of  the  unique  geological  conditions  offering  large 
reservoirs  of  inexpensive  produceable  oil  there  is 
great  competition  to  gain  oil  concessions. 

In  areas  like  the  North  Sea,  the  prime  attraction  is 
nearness  to  the  huge  markets  of  Western  Europe  where 
higher  cost  oil  and  gas  can  find  a  ready  market." 

See  Chapter  III,  Part  I,  Section  II, 

45-6  . 


(32) 


supra 3  at  pp . 
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(33)  Chapter  III,  Part  II,  supra ,  at  pp.  72-6,  82. 


(34) 

It  should  be  noted,  however,  that  the  federal  Can¬ 
adian  legislation,  the  National  Energy  Board  Act, 
R.S.C.  1970,  c.  N-6,  was  enacted  partly  as  a  res¬ 
ponse  to  a  particular  situation  which  was  seen  at 
the  time  to  have  potential  for  future  abuse,  viz., 
the  control  of  exports. 

(35) 

Supra  n .  34  . 

(36) 

Id.,  Part  VI. 

(37) 

See  further.  Chapter  VI,  infra,  at  pp .  217-9. 

(38) 

For  example,  McDougall,  The  Canadian  National  Energy 
Board:  Economic  Jurisprudence  in  the  National  Inter¬ 
est  or  Symbolic  Reassurance ?,  11  Alta.  L.  Rev  327 

(1973 )  . 

(39) 

The  Australian  Constitution,  section  51  (i). 

(40) 

Despite  predictions  of  a  national  pipeline  grid,  it 
was  reported  as  recently  as  June,  1974,  that  ’’thus 
far,  plans  for  a  national  pipeline  grid  across  the 
country  have  not  gone  much  further  than  the  talking 
stage".  The  Oil  and  Gas  Journal,  June  10,  1974  at 

p .  106 .  * 

(41) 

The  Crown  holds  approximately  81  per  cent  of  the 
mineral  rights.  See  the  Canadian  Tax  Foundation, 

Oil  and  Gas  Production  and  Taxes,  at  p.  98  (1963). 

(42) 

The  fact  that  the  various  Australian  Acts  contain 
provisions  similar  to  common  carrier  provisions  in¬ 
dicates  that  the  problem  was  contemplated.  See  fur¬ 
ther,  Chapter  VII,  infra,  at  pp .  234  et  seq. 

(43) 

Supra,  at  pp.  107-8. 

(44) 

See  further.  Chapter  VI,  infra,  at  p.  227 ,  n.  53. 

(45) 

The  savings  are  discussed  in  more  detail,  infra,  at 
pp  .  135-6. 

(46) 

The  Pipelines  Act  1967,  supra  n.  27,  section  4(2). 

(47) 

Infra,  at  pp .  122  et  seq , 

(48) 

Chapter  III,  Part  I,  Section  IV,  supra,  at  pp.  68-70 
and  Part  II,  supra,  at  pp .  77,  80. 

. 
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(49)  See  Chapter  II,  Section  Il(iii),  supra ,  at  pp .  28-9. 

(50)  Chapter  II,  Section  I(i),  supra ,  at  pp.  8-9. 

(51 )  Id . ,  at  p  .  9  . 

(52)  See  further  the  discussion  in  Chapter  II,  Section 
I(i),  supra3  at  p.  12,  on  the  circumstances  in  which 
markets  are  sometimes  "created". 

(53)  See  the  discussion  in  Chapter  III,  Part  I,  Section 

IV  (ii) ,  supra ,  at  p .  71 . 

(54)  The  Petroleum  Information  Bureau  (Australia),  loo. 
oit.j  supra  n.  19,  at  p.  30. 

(55)  Id. 

(56)  Supra  n.  20. 

(5  7)  Supra  n .  23  . 

(58)  See  the  discussion  on  the  operation  of  gas  pipelines. 
Chapter  II,  Section  Il(iii),  supra3  at  pp.  25-8. 

(59)  Id. 

(60)  See ,  for  example,  V.P.D.,  H.A.,  November  16,  1966, 
at  pp.  1822-3;  V.P.D.,  L.C.,  November  29,  1966,  at 
pp.  2024-5,  2239,  2256,  2258. 

(61)  See  further,  Chapter  II,  Section  I(i),  supra3  at 

p  .  14  . 

(62)  Chapter  III,  Part  I,  Section  II,  supra3  at  pp .  45 

et  seq. 

(63)  Loe.  oit . ,  supra  n.  4. 

(64 )  Id. 3  at  p .  6 -5  . 

(65 )  Id. ,  at  p .  6-4 . 

(66)  See  further,  infra3  at  pp.  135-6. 

(67)  See  supra  n.  62. 

(68)  Loo.  ait.3  supra  n.  4,  at  p.  6-8. 

(69)  See  further  Chapter  III,  Section  IV(ii),  supra3  at 

p  .  69 . 


' 
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(70)  For  example,  per  P.V.  Feltham,  V.P.D.,  L.C.,  Novem¬ 
ber  29,  1966,  at  p.  2260:  "[The  Bill]  makes  careful 
provision  for  the  authority  of  accounts  but  it  does 
not  state  whether  the  Commission  is  to  make  money  or 
where  that  money  is  to  go.  I  have  no  doubt  as  to 
what  will  happen.  Whether  it  be  the  Gas  and  Fuel 
Corporation  or  the  Commission  a  lot  of  money  will 

go  into  Consolidated  Revenue.”  See  further.  Chap¬ 
ter  VI,  Section  II,  infra ,  at  pp .  208-9. 

(71)  For  example,  per  the  Hon.  Frank  Walsh,  Premier, 

Parliamentary  Debates  of  South  Australia,  House  of 
Assembly,  February  28,  1967,  at  p.  3279:  "Subclauses 

(3)  and  (4)  [of  Section  15]  are  enabling  provisions 
arising  from  the  possible  nature  of  conveyance 
charges  yet  to  be  finally  negotiated.  .  .  The  sup¬ 

ply  and  price  agreements  with  the  main  consumer  and 
the  conveyance  charges  may  be  determined  on  such  a 
basis  that  the  pipeline  authority  makes  its  charges 
to  the  producers  broadly  on  the  basis  of  what  a  com¬ 
mercially  financed  pipeline  would  require.  In  such 
an  event  subclauses  (3)  and  (4)  would  be  required 

to  authorize  that  the  appropriate  margins  be  app¬ 
ropriately  passed  back  to  the  public  utilities.” 

See  further.  Chapter  VI,  Section  I,  infra3  at  pp.  192, 
201-3 . 


(72) 

Supra 3  at  pp .  128-9. 

(73) 

Chapter  III,  Section 

II,  supra3  at  pp.  45 

e  t 

seq . 

(74) 

See  the  comments  in 

p  .  82  . 

Chapter  III,  Part  II, 

supra 3 

(75) 

Supra3  at  pp .  108-9. 

(76) 

Supra3  at  pp .  107  et 

seq . 

(77) 

Chapter  VII,  infra3 

at  pp .  234  et  seq. 

(78) 

Chapter  III,  Part  I, 
56-8  . 

Section  III(i),  supra 

y 

at  pp 

(79) 

Supra3  at  pp.  114  et 

seq . 

(80) 

Chapter  V,  Sections 
et  seq. 

II  and  III,  infra 3  at 

PP 

.  153 

(81) 

Supra3  at  pp.122  et 

s  eq . 

(82) 

For  example,  per  Mr. 

Stoneham,  Leader  of  the 

Oppo 

sion,  V.P.D.,  H.A.,  November  16,  1966,  at  p.  1808: 


* 
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"No  one  suggests  that  the  producers  should  control 
the  pipeline . " 


(83)  Supra 3  at  pp .  127  et  seq. 

(84)  Supras  at  p.  129. 

(85)  Parliamentary  Paper  No.  102  (South  Australia),  Fin¬ 
ance  for  a  Natural  Gas  Pipeline  in  South  Australia 
(1966),  at  p.  7. 

(86 )  Id. 3  at  p .  5  . 

(87)  Id . ,  at  p .  6 . 

(88)  These  savings  may,  however,  provide  only  a  super¬ 
ficial  advantage.  Limitations  on  the  overall  avail¬ 
ability  of  borrowing  funds  may  mean  that  financing 
of  pipeline  construction  through  this  means  will 
involve  the  diversion  of  funds  from  other  govern¬ 
ment  projects  such  as  roads,  schools,  etc. 

(89)  Supra3  at  p.  130. 

(90)  Chapter  VII,  infra ,  at  pp .  234  et  seq. 

(91)  Chapter  V,  Section  V,  infra3  at  pp.  170  et  seq . 

(92)  Id. ,  Section  IV,  infra3  at  pp .  168  et  seq . 

(93)  For  example,  per  Mr.  B.J.  Evans,  V.P.D.,  H.A.,  March 
2,  1967,  at  pp .  3265-6:  "I  am  not  aware  of  any  pre¬ 
cedent  for  granting  such  powers  to  private  enter¬ 
prise  in  relation  to  an  installation  connected  with 
profit-making.  I  am  doubtful  whether  the  provisions 
of  the  Lands  Compensation  Act  as  they  are  applied  at 
present  for  what  one  may  term  the  public  good  should 
also  apply  to  private  enterprise  for  profit-making 
purposes.  In  the  event  of  compulsory  acquisitions 
of  land  for  the  benefit  of  private  industry  the 
question  of  the  extra  percentage  to  be  allowed  for 
such  acquisition  should  be  examined.  It  is  a  doubt¬ 
ful  proposition  to  link  the  profit-making  activity 
of  a  private  company  with  what  is  normally  regarded 
as  an  action  taken  in  the  public  interest." 


*’  t  i 
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CHAPTER  V 


THE  AUSTRALIAN  LEGISLATION 


The  purpose  of  this  Chapter  is  to  analyse  the 
provisions  of  the  Australian  State  pipeline  legislation 
with  a  view  to  assessing  its  effectiveness  in  dealing  with 
the  issues  discussed  in  the  previous  Chapter.  ^  ^  The  Chap¬ 
ter  does  not  contain  an  exhaustive  analysis  of  all  the 
provisions  of  all  the  Acts  but  is  directed  primarily  to¬ 
wards  the  legislative  treatment  of  those  particular  policy 
issues . 

The  legislation  establishing  the  government- 
owned  pipelines  is  considered  separately  in  Chapter  VI. 

The  main  justification  for  drawing  this  particular  divid¬ 
ing  line  is  that  at  least  some  of  the  major  policy  issues 
in  relation  to  pipelines  are  determined  by  the  decision 
to  establish  a  government -owned  pipeline  itself  rather 
than  by  the  operation  of  the  legislation.^3-^  It  should 
be  noted,  however,  that  the  same  issues  are  involved  in 
each  case.  It  is  simply  that  they  arise  for  decision  at 
different  points  in  the  scheme  of  things,  or  the  decisions 
are  made  through  different  instrumentalities.  Thus,  sev¬ 
eral  of  the  comments  that  will  be  made  in  relation  to  the 
general  pipeline  legislation  might  have  equal  validity  in 
relation  to  any  decision  to  establish  a  government -owned 
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pipeline  authority  or  in  relation  to  decisions  taken  by 
that  authority  once  established. 

Three  States  have  enacted  separate  pipelines 
(41 

legislation  while  two  others  have  quite  detailed  pro¬ 
visions  dealing  with  oil  and  gas  pipelines  in  their  gen¬ 
eral  petroleum  legislation.  ^ 

SECTION  I 

APPLICATION  OF  THE  ACTS 


(i)  Restriction  to  Oil  and  Gas  Pipelines  versus 
Solids  Pipelines: 

The  Acts  of  both  Victoria  and  New  South  Wales, 
it  must  be  noted  at  the  outset,  apply  to  pipelines  for 
the  conveyance  of  any  substance  and  not  just  to  oil  and 
gas  pipelines . ^  That  this  was  the  intention  of  the  re¬ 
spective  Governments  is  apparent  from  the  Parliamentary 
(7 ) 

Debates  and  also,  indeed,  from  certain  specific  refer¬ 
ences  in  both  Acts  to  the  carriage  of  "hydrocarbons"  or 
"petroleum"  in  a  context  which  clearly  indicates  that 
pipelines  for  the  conveyance  of  these  substances  are 
merely  particular  types  of  pipelines  subject  to  the 
Acts  .  ('8') 

A  number  of  observations  should  be  made  on  this 
feature  of  these  two  Acts,  all  of  which  flow  from  the  view 
which  seems  to  have  been  adopted  that  pipelines  are 
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’’simply  another  form  of  transportation.”^  It  will  be 
apparent  from  the  discussion,  in  the  previous  Chapter, 
on  the  major  issues  with  which  oil  and  gas  pipeline  legis¬ 
lation  should  deal,  that  most,  if  not  all,  of  these  issues 
are  peculiar  to  oil  and  gas  pipelines.  This  is  not  to  say, 
of  course,  that  they  must  necessarily  be  dealt  with  in 
separate  pipeline  legislation  but  it  does  mean  that  oil 
and  gas  pipelines  ought  to  be  subjected  to  certain  regu¬ 
latory  procedures  which  might  not  be  appropriately  applied 
to  other  forms  of  pipeline  transportation. 

It  is  submitted  that  there  are  three  alternative 
approaches  which  might  be  taken  in  determining  the  limits 
of  the  application  of  pipeline  legislation.  The  first  is 
to  enact  general  pipeline  legislation,  applicable  to  all 
pipelines,  which  would  be  aimed  primarily  at  the  coordin¬ 
ation  of  pipeline  routes,  safety  and  pollution  aspects  of 
pipeline  operation  and  the  procedures  to  be  followed  in 
the  necessary  acquisition  of  pipeline  easements.  Those 
features  of  the  construction  and  operation  of  oil  and  gas 
pipelines  which  have  been  discussed  in  the  specific  con¬ 
text  of  oil  and  gas  and  requiring  legislative  control 
should  then  be  dealt  with  in  other  oil  and  gas  legislation. 

A  second  approach  might  be  to  provide  for  separ¬ 
ate  legislative  treatment  of  oil  and  gas  pipelines  in 
terms  of  the  licensing  of  such  pipelines  but  with  some  of 
the  aspects  of  the  peculiar  features  being  dealt  with 
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separately  or  in  other  oil  and  gas  legislation.  An  ex¬ 
ample  of  this  approach  is  perhaps  found  in  the  Alberta 
legislation  where  the  Pipe  Line  Act ('11^)  deals  with  the 
basic  construction  and  operation  of  pipelines  but  other 
aspects  of  the  regulatory  control  of  pipelines  are  found 
in  other  legislation.  For  example,  the  Oil  and  Gas  Con- 
servation  Act  contains  provisions  relating  to  common 

carriers,  common  purchasers  and  common  processors, ^ ^ 
the  Gas  Utilities  Act^^^  contains  provisions  dealing 
with  gas  distribution  within  the  Province,  and  the  Gas 
Resources  Preservation  Act^^^  regulates  exports  by  pipe¬ 
line  from  the  Province.  It  should  also  be  noted  that  the 
elaborate  conservation  provisions  contained  in  the  Oil 
and  Gas  Conservation  Act ,  particularly  those  relating  to 
allowable  production  rates,  ('16^  also  have  some  bearing 
on  the  question  discussed  above  in  relation  to  the  commit¬ 
ment  of  oil  and  gas  resources  to  particular  markets. 

The  third  suggested  approach  is  to  attempt  to 
deal  with  all  of  the  issues  discussed  earlier  in  the  one 
piece  of  legislation.  The  National  Energy  Board  Act  of 
Canada^18-)  is  perhaps  an  example  of  an  attempt  at  this 
approach  in  that  it  controls  entry  into  the  pipeline 
business  on  criteria  relevant  to  the  dedication  of  part¬ 
icular  reserves  to  particular  markets  ;  deals  with 
who  should  build  pipel ines ;  provides  for  the  regula¬ 
tion  of  tariffs  for  transmission  by  pipeline^21-);  deals 
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with  the  acquisition  of  easements ^22^;  provides  for  the 

regulation  of  the  safety  and  pollution  aspects  of  pipeline 

(23 ) 

operation  ;  and,  finally,  contains  provisions  to  deal 
with  what  have  been  termed  "competitive  abuses".  ^4) 

The  Victorian  and  New  South  Wales  Acts  are  not 
easily  classified  within  any  of  these  approaches.  The 
view  that  the  legislation  was  premised  on  the  assumption 
that  pipelines  are  merely  another  form  of  transporta- 
ti-011  might  suggest  that  the  first  approach  was  being 

adopted.  However,  this  would  appear  to  be  rebutted  by 
the  fact  that  certain  pipeline  operations  are  exempted 
from  the  provisions  of  the  Acts,  most  notably  the  opera¬ 
tions  of  the  former  Victorian  Pipelines  Commission  under 
the  Victorian  Act^^)  anci  0f  Mpy^^ic  authorities"  under 
the  New  South  Wales  Act.  ^7)  if  the  intention  was  to 
enact  general  pipeline  legislation  aimed  at,  inter  alia 3 
the  coordination  of  pipeline  routes,  the  exclusion  of 
certain  types  of  pipelines  would  not  appear  to  be  just¬ 
ified. 

In  fact,  the  Victorian  and  New  South  Wales 
Acts  are  inadequate  half-way  houses.  On  the  one  hand, 
they  are  general  in  their  approach,  which  probably  ex¬ 
plains  the  absence  of  provisions  in  those  Acts  dealing 
with  the  control  of  entry  into  the  pipeline  business,  in 
the  sense  discussed  earlier,  and  the  lack  of  minimum 

measures  designed  to  avoid  "competitive  abuses",  such  as 
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a  requirement  that  pipeline  tariffs  be  filed  in  the  case 
of  oil  and  gas  pipelines,  notwithstanding  that  this  lat¬ 
ter  form  of  control  was  recommended  by  the  Hetherington 
Report  in  the  case  of  Victoria.*'29^  On  the  other  hand, 
both  Acts  do  contain  some  provisions  which  were  obviously 
prompted  by  considerations  which  are  relevant  to  the  oper¬ 
ation  of  oil  and  gas  pipelines  but  which  it  cannot  be 
said,  in  the  infancy  of  solids  pipelining,  would  be  app¬ 
ropriate  to  other  pipel ines . 

It  is  respectfully  submitted  that,  at  this 
early  stage  in  the  development  of  solids  pipelines,  the 
legislation  should  be  restricted  to  oil  and  gas  pipelines 
only,  in  accordance  with  either  the  second  or  third  app- 
roaches  outlined.  J  At  this  point  in  time,  the  second 
approach  is  preferred.  It  is  submitted  that  the  third 
approach  might  result  in  an  undesirable  duplication  of 
expertise  as  it  would  require  a  separate  pipeline  admin¬ 
istration  in  addition  to  whatever  general  energy  admin¬ 
istrations  the  respective  governments  may  have.  Further¬ 
more,  the  third  approach  may  be  less  desirable  in  prin¬ 
ciple  in  that  it  might  tend  to  isolate  the  role  of  oil 
and  gas  from  the  total  energy  supply  and  utilization 
picture. 

It  should  be  added  that  in  the  cases  of  Victoria 
and  South  Australia,  which  have  established  government 
authorities  for  gas  transmission,  the  legislation  should 
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probably  be  restricted  to  oil  pipelines  exclusively.  In 
both  States,  the  present  legislation  appears  to  permit  the 
private  construction  of  gas  pipelines  in  addition  to  any 
pipelines  operated  by  the  respective  authorities. 

While  there  would  not  necessarily  be  competition  between 
private  and  government  pipelines,  as  they  would  presum¬ 
ably  cover  different  routes,  the  justification  for  the 
establishment  of  government - owned  pipelines  in  the  first 
place  would  appear  to  extend  to  making  them  monopolies 
throughout  the  State.  The  legislation  in  both  States  as 
presently  enacted  could,  indeed,  even  permit  the  licens¬ 
ing  of  a  private  gas  pipeline  without  any  reference  to 
the  respective  government  pipeline  authorities. 

(ii)  Restriction  to  Trunk  Pipelines: 

These  observations  suggesting  the  restriction 
of  the  pipeline  legislation  to  oil  and  gas  pipelines  also 
raise  the  question  of  the  point  at  which  pipeline  regula¬ 
tion  commences  and,  indeed,  ends.  The  Victorian  Act  at 
present  does  not  distinguish  between  gathering  lines  in 
the  producing  fields,  trunk  lines  and,  in  the  case  of 

('3  3') 

natural  gas,  reticulation  lines.  It  is  submitted 

that  the  legislation  should  concern  itself  primarily  with 
trunk  pipelines.  Gathering  lines  are  an  aspect  of  petro¬ 
leum  production  and  their  regulation  is  better  dealt  with 
in  legislation  dealing  with  that  stage  of  the  petroleum 
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industry.  Reticulation  lines  are  an  aspect  of  the  gas 
utility  business  which  will  in  all  likelihood  be  subject 
to  separate  legislation  and  which  raises  far  more  local 
questions  than  do  trunk  pipelines.  Any  general  pipeline 
legislation  aimed  primarily  at  the  coordination  of  pipe¬ 
line  routes  might  apply  to  all  three  types  but  legisla¬ 
tive  treatment  of  the  main  policy  issues  discussed  in 
this  study  ought  to  be  restricted  to  trunk  pipelines. 

It  is  submitted  on  this  aspect  of  the  applica¬ 
tion  of  the  Acts  that  the  approach  of  the  Western  Austra¬ 
lian  Petroleum  Pipelines  Act deals  adequately  with 
the  question.  The  definition  of  "pipeline"  in  that  Act 
excludes,  inter  alia 

a  pipeline  that  is  used  - 

(i)  for  the  conveyance  of  petroleum 
from  the  well  head  to  a  tank  or 
separator  or  for  the  collection 
of  petroleum  within  the  area  in 
which  it  is  produced  or  recovered; 

(ii)  for  returning  petroleum  to  a  nat¬ 
ural  reservoir; 

(iii)  for  the  conveyance  of  petroleum 
for  use  for  the  purpose  of  pet¬ 
roleum  exploration  operations  or 
operations  for  the  recovery  of 
petroleum; 

(iv)  for  the  conveyance  of  petroleum 
that  is  to  be  flared  or  vented. 

The  exclusion  of  pipelines  constructed  under  the  author¬ 
ity  of  any  other  Act  or  by  public  author  it  ies  would 

appear  to  effectively  exclude  gas  reticulation  systems. 
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It  should  be  noted  that  the  Victorian  Act  ex¬ 
cludes  from  the  definition  of  "pipeline"  any  pipeline  "ex¬ 
cluded  from  the  provisions  of  this  Act  by  Order  of  the 
Governor  in  Council."^  ^  While  this  power  no  doubt  may 
be  used  to  exclude  the  application  of  the  Act  to  gathering 
systems  or  reticulation  systems,  it  is  submitted  that  the 
matter  should  not  be  left  to  this  form  of  administrative 
discretion . 

Finally,  in  relation  to  the  application  of  the 

Acts,  it  should  be  noted  that  the  definitions  of  pipelines 

are  generally  wide  enough  to  include  associated  works  and 

structures,  such  as  storage  facilities  and  pumping  stations. 

Again  it  is  submitted  that  the  specific  enumeration  in  the 

Western  Australian  Act  of,  'tyitev  clH,cl3  loading  terminals, 

f  3  8  1 

pumps  and  tanks  is  preferred  to  the  more  general  phrase 

of  "all  apparatus  and  works  associated  with  the  pipe"  in 
the  Victorian  Act. 


SECTION  II 


PROVISIONS  FOR  PRELIMINARY  SURVEYS 


Government  licensing  of  oil  and  gas  pipelines 
is  generally  effective  at  two  stages.  The  first  is  at 
the  stage  of  entry  into  the  pipeline  business  and  is  usu¬ 
ally  effected  through  a  basic  requirement  that  a  licence 


- 
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be  held  for  the  construction  of  a  pipeline.  The  second 
is  at  the  stage  where  a  pipeline  has  been  constructed  and 
is  about  to  commence  operations,  and  may  take  the  form  of 
requiring  leave  to  be  granted  for  the  opening  of  a  pipe¬ 
line.  In  many  respects,  other  provisions  of  pipeline  leg 
i s 1  at i on  are  merely  supportive  of  these  two  basic  require 
ments  relating  to  the  control  of  entry  into  the  pipeline 
business  and  the  control  of  the  operation  of  pipelines. 

Of  the  two,  control  of  entry  into  the  pipeline 
business  is  the  more  important  in  terms  of  the  policy 
issues  discussed  earlier.  ^  ^  However,  before  a  decision 

to  license  a  particular  pipeline  can  be  taken,  regardless 
of  the  criteria  on  which  that  decision  is  based,  a  pro¬ 
posal  for  a  particular  pipeline  must  of  course  be  made. 
This  obvious  fact  in  turn  gives  rise  to  the  need  for  a 
legislative  framework  whereby  sufficient  work  can  be  done 
by  the  proponents  of  a  pipeline  project  to  permit  them  to 
present  to  the  licensing  authority  adequate  information 
on  which  to  make  its  decision  as  to  whether  there  should 
be  entry  into  the  pipeline  business  in  the  particular 
case. 

The  conflict  which  may  arise  in  relation  to  the 
question  of  preliminary  surveys  is  this.  On  the  one  hand, 
adequate  provision  should  be  made  for  the  collection  of 
detailed  information  as  to,  for  example,  the  route  of  a 
pipeline  before  any  decision  to  permit  construction  of 
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that  pipeline  is  taken  by  the  appropriate  regulatory 

agency.  On  the  other  hand,  there  may  be  pressure  to  have 

the  decision  taken  at  the  earliest  possible  time  to  avoid 

the  incurring  of  substantial  expenditures  on  the  basis  of 

a  mere  possibility.  There  may  be  the  further  difficulty 

that,  even  if  provision  is  made  for  the  collection  of 

detailed  information  prior  to  the  major  decision  being 

taken,  the  fact  that  large  expenditures  will  have  been 
(41) 

made,  and  perhaps,  too,  conditional  contracts  entered 

into,  may  act  as  a  pressure  on  the  licensing  authority 
not  to  deny  permission  for  construction  of  the  line  except 
on  stronger  grounds  than  may  otherwise  be  required. 

It  is  submitted,  therefore,  that,  although  pro¬ 
visions  in  pipeline  legislation  for  preliminary  surveys 
are  in  one  sense  procedural,  they  require  careful  consid¬ 
eration  in  light  of  the  foregoing  comments. 

The  Victorian  Act  provides:  ^2) 

Subject  to  the  regulations  a  person 
proposing  to  apply  for  a  permit  to 
own  and  use  a  pipeline  may,  after  ob¬ 
taining  the  consent  of  the  Minister, 
enter  upon  any  Crown  or  other  lands 
lying  in  the  intended  route  of  the 
pipeline  to  make  surveys  or  examin¬ 
ations  . 

The  regulation  making  power,  although  drawn  in  the  usual 

form  permitting  regulations  "for  carrying  on  the  purposes 

(43 ) 

of  this  Act",  does  not  specifically  refer  to  regula¬ 

tions  relating  to  preliminary  surveys. 

The  provisions  of  the  Western  Australia  Act*'44'* 
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are  much  more  detailed  in  that  they  specifically  empower 
a  person  authorized  by  the  Minister  to  do  all  things  nec¬ 
essary  for  the  purpose  of  the  survey  and  investigation*-45) 
and  impose  upon  such  person  the  duty  to  give  notice  to 
owners  or  occupiers  (46'  to  repair  any  damage1-47)  and  to 
pay  compensation.  *-4  5  )  These  separate  provisions  dealing 
with  repairs  and  compensation  during  preliminary  surveys 
are  necessary  as  the  general  requirements  in  the  Act  re¬ 
lating  to  compensation  refer  only  to  damage  caused  by 
(4  91 

"a  licensee"  which,  of  course,  a  person  conducting  a 

preliminary  survey,  by  definition,  is  not. 

The  South  Australian  legislation  provides  for 
preliminary  surveys  but  permits  such  surveys  in  pursuance 
of  a  pipeline  licence  or  with  the  authority  of  the  Minis¬ 
ter*  ^  ^  It  is  submitted  that  insofar  as  this  suggests 

that  a  licence  may  be  issued  without  detailed  plans  as  to 
route  being  submitted,  it  is  objectionable  on  the  grounds 
discussed  earlier.*-54)  The  provision  is  perhaps  in  any 
event  inconsistent  with  the  requirement  that  applications 
for  a  pipeline  licence  are  to  be  accompanied  by  maps  and 
plans  showing  the  proposed  route*-52'  but  it  does  raise 
the  possibility  that  the  Minister  need  not  consider  a 
detailed  route  plan.  It  is  submitted  that  the  preliminary 
survey  procedure  ought  to  be  separated  from  construction 
surveys  conducted  pursuant  to  a  licence. 

The  Queensland  Act  authorizes  the  Governor  in 
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Council  to  grant  permission  to  enter  lands  for  the  pur¬ 
poses  of  investigations  in  relation  to  "the  construction, 

or  proposed  or  contemplated  construction"  of  a  pipe- 
i  •  (53) 

lne'  Again,  as  in  the  case  of  the  South  Australian 

Act,  it  is  submitted  that  procedures  relating  to  prelim¬ 
inary  surveys  ought  to  be  clearly  separated  from  the 
powers  of  a  licensee. 

The  New  South  Wales  Act,  until  amended  recent- 

i  (54) 

ly  ,  unwisely  adopted  the  approach  that  the  basic  de¬ 
cision  to  proceed  with  a  proposed  pipeline  should  be  made 
before  preliminary  surveys  were  undertaken.  The  Act  for¬ 
merly  provided :  ^55 ^ 

Where  a  person  desires  to  construct  a 
pipeline,  he  may  submit  to  the  Minister 
a  proposal  for  the  construction  of  the 
pipeline  and  apply  to  the  Minister  for 
a  permit  to  enter  and  carry  out  surveys 
of  the  lands  on  which  he  desires  to 
construct  the  pipeline. 

An  application  for  a  permit  was  required  to  be  accompanied 

by  a  plan  showing  only  "the  approximate  route"  of  the  pipe 
i  •  (5  6)  „ 

line.  Once  a  permit  was  granted  at  this  early  stage, 

the  holder  thereof  virtually  became  entitled  to  the  nec- 

(571 

essary  licence.  Thus,  the  most  critical  decision  in 

the  regulation  of  pipelines  was  made  at  the  earliest  pos¬ 
sible  stage,  which  it  is  submitted,  represented  a  complete 
capitulation  to  the  demands  of  industry  that  expenditures 
on  a  prospect  only  should  be  avoided. 

That  this  was  the  intention,  was  virtually 
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admitted  by  the  Government  in  the  Parliamentary  Debates  :f58) 

The  Committee  first  found  difficulty 
in  reconciling  on  the  one  hand  the 
wishes  of  various  government  depart¬ 
ments  and  authorities  to  have  for 
their  particular  interests  a  decisive 
power  of  veto  on  any  pipeline  proposed 
with  on  the  other  hand  the  obvious 
requirement  from  the  points  of  view 
of  the  industry  itself  and  general 
effi-ciency  that  such  a  power  of  veto 
should  be  centralised  although  repre¬ 
sentative  and  that  there  should  be  a 
point  of  time  early  in  the  planning 
stage  at  which  it  should  be  exercised 
or  decisively  foregone.  Industry  was 
adamant  that  it  would  be  quite  impos¬ 
sible  to  commence  an  important  and 
expensive  project  unless  it  were  cer¬ 
tain  that  both  work  and  money  would 
not  be  thrown  away  by  a  later  rever- 
sing  decision.  All  concerned  started 
with  the  hypothesis  that  the  making 
available  of  natural  gas  to  the  ind¬ 
ustries  and  the  community  of  this 
State  was  not  only  desirable  but  also 
essential.  The  bill  accordingly  pro¬ 
vides  that  the  necessary  decision  of 
yes  or  no  is  to  be  made  at  the  permit 
stage  -  that  is  the  stage  where  ini¬ 
tial  authority  is  sought  to  enter  on 
the  lands  over  which  it  is  intended 
to  run  a  pipeline  route  and  to  carry 
out  the  necessary  surveys. 

The  subsequent  claim  that  "the  decision  to  grant  or  refuse 

a  permit  which  from  one  aspect  is  the  point  of  no  return 

is  hedged  about  with  extreme  care  for  both  public  and 

('59') 

private  interests"  was  not  supported  by  the  provisions 

of  the  Act.  In  any  event,  the  power  in  the  Minister  to 
cancel  a  permit  "for  reasons  that  he  thinks  suf f i c i ent " 0 ^ 
seemed  to  defeat  the  purpose  of  the  approach. 

Perhaps  the  explanation  for  this  former 


, 
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willingness  to  bow  to  the  demands  of  industry,  a  willing¬ 
ness  which  has  not  been  displayed  in  this  respect  by  the 
Governments  of  all  States  which  in  fact  have  pipelines  at 
the  time  of  writing,  is  found  in  the  fact  that  New  South 
Wales  is  the  only  mainland  State  without  indigenous  re¬ 
serves  of  oil  or  gas.  Any  decision  on  its  part  to  supply 
local  markets  does  not  therefore  involve  a  decision  to 
exploit  any  of  its  own  reserves  for  a  particular  purpose. 
It  is  submitted,  however,  that  this  fact  still  did  not 
justify  a  scheme  whereby  "the  point  of  no  return"  was 
reached  on  such  superficial  evidence. 

These  criticisms  have  been  largely  answered  by 
amendments  to  the  Act  in  1973*-61)  which  make  it  clearer 
that  the  permit  stage  is  a  preliminary  stage  only,  essen¬ 
tially  for  the  purposes  of  carrying  out  surveys  to  enable 
a  detailed  application  for  a  licence  to  be  made.  The 
most  objectionable  feature  of  the  former  procedure  where¬ 
by  there  was  almost  automatic  entitlement  to  a  licence 
has  been  removed  by  providing  that  the  Governor  may  grant 
a  licence  "as  he  thinks  fit."^62^ 
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SECTION  III 

THE  LICENSING  REQUIREMENTS 

(i)  Information  and  Criteria: 

The  provisions  of  the  Acts  relating  to  prelim¬ 
inary  surveys  lead  directly  to  a  consideration  of  the 
basic  licensing  requirements.  Indeed,  there  is  an  inter¬ 
relationship  between  the  two  to  the  extent  that  the  in¬ 
formation  which  can  be  made  available  to  the  licensing 
authority  may  depend  to  a  considerable  extent  on  the  abil¬ 
ity  to  conduct  preliminary  surveys.  From  another  point 
of  view,  if  the  basic  decision  to  proceed  with  a  pipeline 
is  to  be  made  at  the  stage  of  the  preliminary  survey,  as 
was  formerly  the  case  under  the  New  South  Wales  Act,  then 
the  details  of  the  licensing  requirements,  particularly 
in  terms  of  the  information  to  be  filed  and  the  criteria 
on  which  a  decision  is  to  be  made,  may  be  mere  window 
dress ing . 

In  the  following  discussion,  it  should  be  borne 
in  mind  that  there  are  two  aspects  to  the  licensing  re¬ 
quirements.  The  first  is  the  information  which  is  re¬ 
quired  to  be  filed  in  support  of  an  application  for  a 
licence  and  the  second  is  the  criteria  on  which  the  deci¬ 
sion  to  issue  a  licence  is  to  be  based.  There  is  no  uni¬ 
form  approach  to  either  aspect  in  the  Australian  legislation. 
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The  only  common  feature  of  the  Acts  in  this  respect  is  a 
general  prohibition  against  the  construction  of  pipelines 
without  a  licence  or  permit,  the  terminology  of  the  Acts 
not  being  uniform.  ^  ^  Furthermore,  most  of  the  provi¬ 
sions  require  the  filing  of  information  relevant  to  the 
issues  discussed  earlier  in  relation  to  controlling  entry 
into  the  pipeline  business  ('64  ^  without  any  specific  re¬ 
quirement  that  such  information  be  considered  in  reaching 
a  decision  on  whether  or  not  to  issue  a  licence. 

The  Victorian  Act  is  perhaps  the  least  satis¬ 
factory  on  this  question  in  that  it  requires  only  limited 
information  to  be  filed^^)  and  does  not  specify  any  cri¬ 
teria  on  which  a  decision  is  to  be  based.  (-66') 

The  Western  Australian  Act,  on  the  other  hand, 
contains  quite  detailed  provisions  relating  to  information 
to  be  set  out  in  an  app licat ion (-67 ^  and  specifically  enum¬ 
erates  matters  to  be  considered  by  the  Minister  including, 
alone  of  all  the  Acts,  "the  public  interest". The 
Act  provides  that  an  application  shall  be  accompanied  by 
particulars  of:  ^9) 

(i)  the  design  and  construction  of 
the  proposed  pipeline; 

(ii)  the  provisions  for  cathodic  pro¬ 
tection  of  the  proposed  pipeline; 

(iii)  the  size  and  capacity  of  the  pro¬ 
posed  pipeline; 

(iv)  the  proposals  of  the  applicant 
for  work  and  expenditure  in  re¬ 
spect  of  the  construction  of 


. 


the  proposed  pipeline; 


(v)  the  technical  qualifications  of 
the  applicant  and  of  his  employees; 

(vi)  the  technical  advice  available  to 
the  applicant; 

(vii)  the  financial  resources  available 
to  the  app 1 ic ant . 

The  Act  also  requires  the  filing  of  a  route  plan  to  an 

approved  scale*-70-)  and  particulars  of  the  lands  that  will 

need  to  be  acquired.*-7^  Furthermore,  an  application*-7^ 

shall  be  accompanied  by  any  agreements 
entered  into,  or  proposed  to  be  entered 
into,  by  the  applicant  for  or  in  rela¬ 
tion  to  the  supply  or  conveyance  of 
petroleum  by  means  of  the  proposed  pipe¬ 
line. 

The  section  does  not  specifically  refer  to  the  extent  of 
reserves  of  oil  or  gas  available  to  the  pipeline  or  to 
proposed  markets.  This  shortcoming  is  perhaps  the  only 
defect  of  the  section  in  terms  of  gathering  information 
relevant  to  a  decision  on  the  criteria  discussed  above 

in  relation  to  controlling  entry  into  the  pipeline  bus- 

(7  3) 
mess.  J 

As  mentioned,  the  Act  specifically  enumerates 

the  matters  which  the  Minister  shall  consider  in  passing 

upon  an  application.  Section  10(2)  provides: 

In  considering  any  such  application 
the  Minister  shall  generally  have 
regard  to  - 


(a)  the  public  interest; 


(b)  the  financial  ability  of  the  appli¬ 
cant  to  construct,  operate  and  main¬ 
tain  the  proposed  pipeline; 

(c)  whether  the  construction  of  the  pro¬ 
posed  pipeline  on  the  lands  specified 
in  the  application  would  contravene 
any  town  planning  scheme...;  and 

(d)  whether  the  construction  and  opera¬ 
tion  of  the  proposed  pipeline  on  the 
lands  specified  in  the  application 
would  be  unsuitable  by  reason  of 
the  proposed  pipeline  being  likely 
to  interfere  unnecessarily  with  im¬ 
provements,  improved  land,  flora,  fauna 
or  scenic  attractions  or  for  any  other 
reason  that  the  Minister  thinks  suff¬ 
icient  . 

While  the  phrase  "the  public  interest"  may  be  difficult  to 
define  in  precise  terms,  it  is  submitted  that  its  specific 
enumeration  in  this  section  gives  legislative  recognition 
to  the  fact  that  a  decision  to  construct  an  oil  or  gas 
pipeline  is  something  more  than  a  decision  to  establish 
"simply  another  form  of  transportat ion . " ^ 

It  should  be  further  noted  before  leaving  this 
aspect  of  the  Western  Australian  Act  that  a  specific  pro¬ 
cedure  is  to  be  followed  where  the  Minister  intends  to  re¬ 
fuse  an  application. ^  ^  Essentially,  he  must  indicate 

reasons  for  the  proposed  refusal,  provide  an  opportunity 
for  matters  to  be  submitted  and  then  take  into  account 
particulars  of  any  matters  so  submitted.  The  Victorian 
Act,  on  the  other  hand,  simply  requires  the  Minister  to 
consider  "any  objections"  without  having  indicated  whether 
or  not  he  proposes  to  issue  a  permit. 


■ 
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The  New  South  Wales  Act  requires  the  filing  of 
(77 ) 

particulars  in  terms  similar  to  those  of  the  Western 

Australian  Act.  However,  until  the  1973  Amendments  to 
(78) 

that  Act,  the  basic  decision  to  permit  construction 

of  a  pipeline  under  this  Act  was  made  upon  application  for 
a  permit  to  enter  and  carry  out  surveys. Therefore, 
while  the  Act  required  certain  particulars  to  be  stated 
in  an  application  for  a  permit, j_t  is  submitted  that 
they  were  largely  meaningless  when  considered  in  the  ab¬ 
sence  of  a  detailed  proposal.  More  detailed  particulars 

were  required  to  be  filed  in  an  application  for  a  lic- 
(811 

ence  but,  it  is  submitted,  this  requirement  was  mere 

symbolism  in  view  of  the  fact  that  under  the  procedure  of 

the  former  provisions,  the  basic  decision  would  have  been 

made  already  at  the  permit  stage. 

It  is  submitted  that  the  procedure  was  entirely 

unsatisfactory.  How  could  the  Governor  properly  consider, 

at  the  permit  stage,  when  only  "an  approximate  route"  had 

(821 

been  indicated,  whether  a  proposed  pipeline  would  be 

unsuitable  on,  for  example,  environmental  grounds? 

These  objections  aside,  and  notwithstanding  the  1973 
Amendments,  at  neither  the  permit  nor  licence  stages  is 
the  Minister  or  the  Governor  required  to  consider  "the 
public  interest"  as  under  the  Western  Australian  Act.  (-84-) 
Under  the  South  Australian  Act,  applications 
for  licences  are  to  be  made  in  the  prescribed  form  and 
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are  to  be  accompanied  by  maps  and  plans  showing  the  pro¬ 
posed  route,  size  and  capacity  of  the  p ipe  1  ine .  ^8 5 ^  The 
Minister  is  to  consider  all  relevant  matters,  particularly 
the  financial  resources  of  the  applicant,  the  interests 
of  any  person  who  does  or  might  require  the  use  of  the 

pipeline  and  any  public  or  private  interest  that  might  be 
affected  . 

The  Queensland  Act(87)  is  silent  as  to  both  the 
form  of  applications  for  pipeline  licences  and  the  cri¬ 
teria  which  the  Governor  is  to  consider. 

(i i )  Publ ici ty : 

The  next  aspect  of  the  licensing  procedure  to 
be  discussed  is  the  question  of  publishing  particulars  of 
pending  applications.  In  view  of  the  fact  that  pipeline 
construction  will  inevitably  involve  the  expropriation  of 
easements  or  rights-of-way,  there  is  an  obvious  need  for 
due  publicity  to  be  given  to  plans  for  proposed  pipelines 
to  permit  affected  landowners  to  make  submissions  to  the 
appropriate  authority. 

However,  in  view  of  the  public  interest  aspect 
of  any  decision  to  construct  a  particular  pipe  line ,  ^8 8 ^ 
it  is  submitted  that  there  is  a  wider  ground  on  which  pub¬ 
licity  should  be  given  to  enable  submissions  to  be  made 
by  interested  parties  and  not  merely  by  those  who  are 
directly  affected  by  the  threat  of  expropriation.  The 
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Australian  legislation  generally  contains  provisions  re¬ 
quiring  that  publicity  be  given  to  pending  licence  appli¬ 
cations  but  these  provisions  appear  to  be  directed  almost 
exclusively  towards  ensuring  that  those  whose  property 
will  be  affected  are  fully  informed  and  not  towards  the 
wider  policy  issues  that  are  involved. 

The  Victorian  Act  requires  the  Minister  to  pub¬ 
lish  in  the  Government  Gazette,  one  daily  newspaper  with 
general  circulation  and  such  other  newspapers  which  cir¬ 
culate  in  local  areas  as  he  considers  necessary,  notice 
that  he  has  received  an  application  and  that  a  map  show¬ 
ing  the  proposed  route  is  available  for  inspect  ion .  *~89  ^ 

It  is  clear  from  the  wording  of  the  section,  and  also 
from  the  fact  that  not  even  this  provision  was  contained 
in  the  Bill  as  originally  submitted  to  Parliament, 
that  the  Government's  mind  was  directed  only  towards  pub¬ 
licity  of  the  route  of  any  proposed  pipeline  and  not  to¬ 
wards  the  question  of  whether  the  pipeline  should  be  built 
at  all.  This  observation  is  further  supported  by  a  ref¬ 
erence  in  the  Parliamentary  Debates  to  the  likely  use  of 
the  Minister's  power  to  require  that  notice  be  given  to 
"such  persons  as  the  Minister  considers  necessary" ^9 ^  to 
give  notice  to  "for  example,  the  State  Rivers  and  Water 
Supply  Commission,  the  Forests  Commission,  local  Sewerage 
and  waterworks  trusts  and  so  on. 

Even  the  Western  Australian  Act,  which,  it  will 


' 
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be  recalled,  specifically  requires  the  Minister  to  consid¬ 
er  "the  public  interest " ^  has  only  limited  publicity 

(94  ■) 

requirements,  along  lines  broadly  similar  to  those  of 

the  Victorian  Act.  However,  in  this  limited  form  it  rep¬ 
resents  an  improvement  over  the  Victorian  procedure  in 
that  an  applicant  is  required  to  notify  each  owner  and 
occupier  at  the  time  of  the  application.  (95) 

There  are  two  matters  related  to  the  publicity 
question  which  should  be  noted.  The  first  is  that  none 
of  the  Acts  provides  for  any  type  of  hearing  procedure 
at  which  submissions  might  be  made  on  "the  public  inter¬ 
est  aspects  of  any  decision  to  license  a  pipeline.  The 
other  matter  is  the  question  of  who  the  licensing  author¬ 
ity  should  be. 

(iii)  The  Licensing  Authority: 

Under  the  present  legislation,  licences  or  per¬ 
mits  are  issued  by  either  the  Governor  ^  ^  or  the  appro- 

(97") 

priate  Minister.  In  the  absence  of  any  meaningful 

requirements  in  the  Acts  that  the  policy  matters  discussed 
above  be  considered,  the  present  procedure  in  this 

respect  is  probably  satisfactory.  However,  in  view  of 
the  submission  that  these  matters  should  be  considered 
before  any  decision  to  construct  a  pipeline  is  taken,  it 
is  submitted  that  a  licensing  board,  capable  of  conducting 
hearings  and  making  recommendations  on  these  matters. 


- 
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should  be  the  licensing  mechanism. 

In  view  of  the  approach  to  pipeline  legislation 

('99'j 

advocated  earlier,  such  a  board  should  not  be  con¬ 

cerned  exclusively  with  pipelines  but  should  be  an  energy 
board.  It  might  have  final  authority  or  might  simply  make 
recommendations  to  the  cabinet  level,  the  latter  approach 
being  preferred  as  the  questions  involved  in  the  regula¬ 
tion  of  energy  ought  not  to  be  determined  solely  on  tech¬ 
nical  grounds  as  they  inherently  involve  political  con¬ 
siderations  . 


SECTION  IV 

COMPULSORY  ACQUISITION  PROVISIONS 

All  of  the  Acts  contain  procedures  for  pipeline 

licensees  to  compulsorily  acquire  the  necessary  easements 

or  rights-of-way  and  lands  for  pumping  and  storage  facil- 

(100) 

ities.  It  is  not  proposed  to  examine  the  relevant 

provisions  in  any  detail  as  they  raise  separate  issues 
from  those  involved  in  the  regulation  of  oil  and  gas  pipe¬ 
lines  as  such.  A  couple  of  observations  should,  however, 
be  made. 

Despite  some  reservations  expressed  in  the  Parl¬ 
iamentary  Debates  about  the  principle  of  private  companies 
being  endowed  with  powers  of  expropriation,  ^  such 
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powers  are  necessary  in  pipeline  legislation.  Pipelines 
simply  could  not  be  built  if  the  companies  were  forced  to 
rely  on  the  voluntary  acquisition  of  rights  with  respect 
to  every  parcel  of  land  over  which  a  pipeline  crossed.  (102) 
The  concern  of  the  legislation,  therefore,  ought  to  be 
with  ensuring  that  proper  procedures  are  followed  in  com¬ 
pulsory  acquisitions  and  that  pipeline  companies  are  fully 
responsible  for  compensation  and  minimising  damage. 


The  Australian  legislation  is  generally  satis¬ 
factory  in  these  respects.  Taking  the  Western  Australian 
Act  as  an  example,  it  first  provides  that  a  licensee  must 
make  reasonable  attempts  to  acquire  necessary  land  or 
easements  by  agreement  with  the  owners  thereof.  (103)  In 


the  event  that  these  attempts  are  not  successful,  the 
Minister,  on  the  application  of  the  licensee  and  at  his 
expense,  may  "take  under  the  Public  Works  Act,  1902,  as 
if  for  a  public  work."*-104-*  Lands  so  taken  then  vest  in 
the  licensee. ^  ^  In  addition  to  the  incorporation  of 

the  Public  Works  Act,  and,  with  it,  its  provisions  re¬ 
lating  to  compensation,  there  is  a  general  provision  in 
the  Act  that  any  licensee  shall  make  full  compensation 
for  any  damage.*-106^ 
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SECTION  V 


OPERATING  PROVISIONS  -  SAFETY  AND  POLLUTION 

As  mentioned  ear 1 i er , ^ 1 0 7 ^  pipeline  legislation 
generally  operates  in  two  stages.  The  first  is  at  the 
construction  stage  and  the  second  is  at  the  operating  stage. 
All  of  the  Australian  Acts  require  some  form  of  approval 
for  the  commencement  of  pipeline  operations. 


The  two  stage  approach  is  perhaps  best  illust¬ 
rated  by  the  provisions  of  the  Western  Australian  Act. 
Section  6  pr ov id es  :  ^ 1 08 ^ 

6.(1)  A  person  shall  not- 

(a)  commence,  or  continue  the  con¬ 
struction  of  a  pipeline;  or 

(b)  alter  or  reconstruct  a  pipe¬ 
line,  except  under  and  in  pur¬ 
suance  of  a  licence . 

(2)  A  person  shall  not  operate  a  pipeline- 

(a)  except  under  and  in  pursuance 
of  a  licence;  and 

(b)  unless  he  has  obtained  the  con¬ 
sent  of  the  Minister  under  sec¬ 
tion  36  to  the  commencement  or 
resumption ,  as  the  case  may  be, 
of  operations  and  commences  or 
resumes  operations  in  accordance 
with  the  conditions,  if  any, 
specified  in  the  instrument  of 
consent. 

Section  36(1)  provides: 

36.(1)  The  Minister,  on  application  in 
writing  served  on  him  - 


: 
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(a)  by  a  licensee  whose  pipeline 
has  not  previously  been  in 
operation;  or 

(b)  by  a  licensee  who  has  ceased 
to  operate  the  pipeline  speci¬ 
fied  in  his  licence , 

may,  if  he  is  of  the  opinion  that  the 
pipeline  may  be  operated  with  safety, 
by  instrument  in  writing  served  on  the 
licensee,  consent  to  the  commencement 
or  resumption,  as  the  case  may  be,  of 
operat ions . 

The  Act  further  provides  that  a  pipeline  shall  be  construc¬ 
ted  along  the  route  authorized  in  the  licence,  subject  to 
lateral  deviation  within  limits  authorized  by  the  Minis¬ 
ter,  ('109-)and  shall  comply  with  prescribed  standards,  spec¬ 
ifications  and  conditions.  ^  These  provisions  are  re¬ 

inforced  by  further  sections,  among  others,  relating  to 
the  waste  or  escape  of  any  substance  from  a  pipe  1 ine ,  ^ 1 1 1 ^ 
construction  of  pipelines  over  or  under  any  waters 
and  the  appointment  of  inspectors .  ) 

Unfortunately,  the  scheme  of  the  Victorian  Act*-114) 
does  not  as  clearly  follow  the  simple  two  stage  procedure 
of  the  Western  Australian  Act.  The  Act  does  not  draw  a 
clear  distinction  between  construction  on  the  one  hand  and 
operation  on  the  other.  Section  8  provides  that  no  person 
shall  "own  or  use"  a  pipeline  unless  he  holds  a  permit. 
Section  25  provides  that  no  person  shall  "construct  or 
operate"  a  pipeline  unless  he  holds  a  1 icence .  ^ 1 1 5 ^  Sec¬ 
tion  35  then  provides  that  a  licensee  shall  not  operate  a 
pipeline  unless  the  Minister  has  informed  him  in  writing 


'  f 

* 


172  . 


that  "the  pipeline  is  fit  to  be  so  operated".  The  inten¬ 
tion  appears  to  have  been  to  divide  jurisdiction  over  pipe¬ 
lines  between  the  Minister  for  Fuel  and  Power  and  the  Min¬ 
ister  for  Mines  roughly  along  the  lines  of  the  policy 
issues  involved  in  pipeline  construction  and  the  technical, 
safety  issues  involved  in  pipeline  construction  and  oper¬ 
ation  respectively.  Part  II  of  the  Act  is  headed  "Permits 
for  the  Ownership  and  Use  of  Pipelines"  and  the  Minister 
is  the  Minister  for  Fuel  and  Power . ^ 1 1 6 ^  The  licensing 
and  operation  provisions  are  found  in  Part  IV  which  is 
entitled  "Construction  Operation  and  Inspection  of  Pipe¬ 
lines"  and  in  respect  of  which  the  Minister  is  the  Minis¬ 
ter  for  Mines . ^ ^ ^ 

It  is  submitted  that  the  Western  Australian 
approach  is  to  be  preferred  in  that  it  avoids  divided 
responsibilities  and  is  administratively  simpler. 

SECTION  VI 

MISCELLANEOUS  PROVISIONS 

There  is  a  number  of  miscellaneous  provisions 
in  the  Acts  which  should  be  mentioned. 

The  Victorian  and  Western  Australian  Acts  pro¬ 
vide  for  security  to  be  lodged  by  pipeline  licensees  up 
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to  $20,  000.  -*  There  is  authority  to  use  the  security 

for  the  payment  of  any  amount  due  from  the  licensee  "for 
anything  arising  out  of  the  construction  or  operation  of 
the  pipeline"^-  ^  but  in  view  of  the  relatively  small 
amount  of  the  security,  it  is  suggested  that  this  author¬ 
ity  is  rather  hollow.  The  Western  Australian  Act  contains 
a  further  provision  requiring  security  to  be  given,  in 
addition  to  any  other  security  required  by  the  Act,  for 
the  payment  of  all  compensation  in  respect  of  any  land  or 
easement  to  be  taken  by  compulsory  acquisition  and  for 
the  payment  of  all  charges  and  expenses  necessary  for  or 
incidental  to  any  compulsory  acquisition.  ^2^^ 

Related  to  the  security  provisions  are  provis¬ 
ions  in  some  of  the  Acts  permitting  the  Minister  to  remedy 
certain  situations  at  the  expense  of  the  licensee.  Under 
the  Western  Australian  Act,  for  example,  the  Minister  may 
give  to  a  licensee  directions  as  to  any  matter  with  res¬ 
pect  to  which  regulations  may  be  made  under  the  Act.*'121-* 
Where  a  person  does  not  comply  with  a  direction,  the  Min¬ 
ister  may  do  anything  required  to  be  done  by  the  direc- 
(122) 

tlon-  Costs  incurred  are  a  debt  due  to  the  Crown. 

There  are  similar  provisions  in  the  Act  specifically  em¬ 
powering  the  Minister  to  remove  and  dispose  of  any  prop¬ 
erty  and  to  make  good  any  damage  to  the  licence  area. 

In  the  line  of  "self-help"  remedies  under  the 
Acts,  reference  should  be  made  to  certain  provisions  aimed 


at  the  restoration  of  agricultural  lands  after  pipeline 
construction. ^  ^  This  question,  understandably  in  view 

of  the  importance  of  agriculture  in  the  Australian  setting, 
was  the  topic  of  considerable  concern  in  the  Parliamentary 
Debates^  ^  but  it  is  submitted  that,  in  view  of  the  nec¬ 
essity  for  pipelines  to  cross  agricultural  lands,  the  leg¬ 
islation  generally  provides  adequate  protection. 

The  Western  Australian  Act  provides  that,  where 
a  pipeline  crosses  agricultural  land,  the  licensee  shall 
forthwith  after  completion  of  construction  of  the  line, 
restore  the  land  to  enable  it  to  be  used  as  far  as  prac¬ 
ticable  for  the  purposes  for  which  it  was  previously 
used.  if  the  licensee  fails  to  restore  the  land, 

any  person  entitled  to  an  interest  in  the  land,  may  re¬ 
store  it  and  recover  from  the  licensee  expenses  reason- 

(127) 

ably  incurred .  J  It  is  submitted  that  this  is  a  high¬ 
ly  desirable  feature  of  the  Act. 

In  addition  to  the  various  provisions  of  the 
Acts  arming  the  Minister  and  landowners  with  weapons  to 
use  in  the  event  that  licensees  do  not  fully  comply  with 
the  conditions  of  their  licences,  the  Acts  provide  for 
the  cancellation  of  licences.  Under  the  Victorian  Act, 
the  Governor  in  Council  may  cancel  a  permit  where  he  de¬ 
cides  that  "because  of  the  seriousness  of  any  contraven¬ 
tion  of,  or  the  number  of  contraventions  of,  the  Act  or 
the  regulations  the  permit  should  be  cancelled 


' 
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The  Western  Australian  Act  contains  a  similar  provision  (129) 
but  goes  on  to  provide  in  detail  for  the  removal  of  prop¬ 
erty  and  the  restoration  of  damaged  property  in  such  an 
event.^130) 

As  a  further  means  of  control  over  pipelines, 
the  Acts  generally  provide  for  the  registration  of  licen¬ 
ces  and  related  instruments. ^ ^ ^  Such  provisions  are 
necessary  for  two  main  reasons.  First,  they  permit  the 
appropriate  authorities  to  control  transfers  of  licences 
which  is  necessary  if  it  is  assumed  that  the  question  of 
who  should  build  pipelines  is  a  matter  affected  with  a 

(132) 

"public  interest" . v  J  Secondly,  a  system  of  register¬ 
ing  interests  in  pipelines  is  necessary  because  of  the 
financing  arrangements  whereby  the  security  will  fre¬ 
quently  be  the  pipeline  itself.  The  normal  system  for 
registration  of  interests  in  land  may  not  be  adequate  on 
its  own  in  the  case  of  pipelines  as  the  Acts  may  provide 
that  a  pipeline  shall  remain  the  property  of  a  licensee 
notwithstanding  that  it  may  be  affixed  to  any  land.  (-133) 


■ 
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FOOTNOTES  -  CHAPTER  V 


(1)  Chapter  IV,  Section  III,  supra ,  at  pp .  114  et  seq. 

(2)  Chapter  VI,  infra,  at  pp.  187  et  seq. 

(3)  See ,  for  example,  the  comments  in  Chapter  IV,  Sec¬ 
tion  IV,  supra,  at  p.  133. 

(4)  The  Pipelines  Act  1967,  Act  No.  7541  of  1967  of  Vic¬ 
toria,  as  amended  by  the  Pipelines  (Amendment)  Act 
1971,  Act  No.  8131  of  1971;  the  Pipelines  Act,  1967, 
Act  No.  90  of  1967  of  New  South  Wales,  as  amended 

by  the  Pipelines  (Amendment )  Act,  1973,  Act  No.  86 
of  1973;  the  Petroleum  Pipelines  Act,  1969,  Act  No. 
112  of  1969  of  Western  Australia,  as  amended  by  the 
Petroleum  Pipelines  Act  Amendment  Act,  1970,  Act 
No.  42  of  1970 . 

(5)  The  Petroleum  Acts,  1923-1967,  particularly  as 
amended  by  the  Petroleum  Acts  Amendment  Act  of 
1962,  Act  No.  30  of  1962  of  Queensland;  the  Mining 
(Petroleum )  Act  1940-67,  particularly  as  amended 
by  the  Mining  (Petroleum)  Act  Amendment  Act,  1967, 
Act  No.  75  of  1967  of  South  Australia.  Tasmania 
has  only  limited  provisions  dealing  with  pipelines 
in  its  mining  legislation  and  is  not  considered 
further . 

(6)  In  Victoria,  section  3  of  the  Act,  supra  n.  4,  de¬ 
fines  "pipeline"  to  mean,  in  part,  "a  pipe  or  sys¬ 
tem  of  pipes  for  the  conveyance  of  anything."  In 
New  South  Wales,  section  3(1)  of  the  Act,  id.,  uses 
the  words  "for  the  conveyance  of  any  substance, 
whether  in  a  gaseous,  liquid  or  solid  state". 

(7)  "The  Government  is  convinced  that  Victoria  will  soon 
be  concerned  with  an  increasing  number  of  proposi¬ 
tions  for  the  construction  of  pipelines  and  there¬ 
fore  proposes  to  establish  control  by  the  Government 
of  the  transportation  by  pipelines  of  gases,  liquids 
and  solids  of  all  types.  All  pipelining  not  already 
dealt  with  by  various  statutory  enactments  can  be 
covered  by  a  single  Act.  This  is  the  purpose  of 

the  Bill."  Sir  Henry  Bolte,  Victorian  Parliament¬ 
ary  Debates,  House  of  Assembly  (hereinafter  abbre¬ 
viated  as  V.P.D.,  H.A.),  February  14,  1967,  at  p. 
2966.  "The  following  principles  and  assumptions 
were  to  be  observed.  Pipeline  conveyance  of  all 
suitable  substances  was  to  be  catered  for  not  only 


' 
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petroleum."  A.D.  Bridges,  Parliamentary  Debates 
of  New  South  Wales  (hereinafter  abbreviated  as 
P.D.N.S.W.),  December  5,  1967,  at  p.  4062. 

(8)  For  example,  section  4  of  the  Victorian  Act,  supra 
n.  4;  Section  5(1)  (f)  of  the  New  South  Wales  Act, 
id. 

(9)  For  example,  per  B.J.  Evans,  V.P.D.,  H.A.,  March  2, 

1967,  at  p.  3264. 

(10)  Chapter  IV,  Section  III,  supra ,  at  pp .  114  et  seq. 

(11)  R.S.A.  1970,  c.  275. 

(12)  R.S.A.  1970,  c.  267. 

(13)  Id.,  Part  10. 

(14)  R.S.A.  1970,  c.  158. 

(15)  R.S.A.  1970,  c.  157. 

(16)  For  example,  section  34,  supra  n.  12. 

(17)  Chapter  IV,  Section  III(i),  supra,  at  pp .  114  et  seq. 

(18)  R.S.C.  1970,  c.  N-6. 

(19)  For  example,  section  44,  id.,  requires  the  National 
Energy  Board,  in  issuing  a  certificate  of  public 
convenience  and  necessity,  to  take  into  account, 
inter  alia ,  the  availability  of  oil  or  gas  to  the 
pipeline,  the  existence  of  actual  or  potential  mar¬ 
kets,  the  economic  feasibility  of  the  pipeline  and 
"any  public  interest"  that  may  be  affected. 

(20)  For  example,  section  44(d),  id. 

(21)  Part  IV,  id. 

(22)  Section  66,  et  seq.,  id. 

(23)  Sections  38  and  39,  id. 

(24)  For  example,  sections  52,  55,  59  and  60,  id.  For 
further  discussion  of  these  provisions,  see  Chapter 
III,  Part  II,  supra,  at  pp.  80  et  seq. 

(25)  See  supra  n.  9. 


(26)  Supra  n.  4,  section  4(2). 

(27)  Id.3  section  5(l)(b). 

(28)  Chapter  IV,  Section  III,  supra3  at  pp.  114  et  seq. 

(29)  See  further.  Chapter  IV,  Section  III,  supra 3  at  p. 
126  . 

(30)  Both  Acts  contain  provisions  which  are  apparently 

intended  to  serve  the  same  function  as  common  car¬ 
rier  provisions  in  oil  and  gas  pipeline  legislation. 
In  the  Victorian  Act,  supra  n.  4,  see  section  17, 
and  in  the  New  South  Wales  Act,  id. 3  see  section  23. 
These  provisions  are  discussed  in  more  detail  in 
Chapter  VII,  infra3  at  pp .  234  et  seq. 

(31)  Supra 3  at  pp .  147-9. 

(32)  As  already  noted,  supra  n.  6,  the  Victorian  Act, 
supra  n.  4,  deals  with  pipelines  for  the  conveyance 
of  "anything".  The  South  Australian  Act,  supra  n. 

5,  deals  with  pipelines  "for  the  conveyance  of  pet¬ 
roleum"  and  "petroleum"  is  defined  as  any  naturally 
occurring  hydrocarbon  in  a  gaseous,  liquid  or  solid 
state.  See  section  3(1). 

(33)  See  the  definition  of  "pipeline"  in  section  3  of 
the  Act,  supra  n.  4. 

(34)  Supra  n.  4. 

(35)  Id.3  section  4(1).  The  New  South  Wales  Act,  id.  3 
contains  a  similar  provision,  in  different  wording, 
in  section  5  which  has  the  desirable  additional  fea¬ 
tures  that,  first,  nothing  in  the  exclusion  provis¬ 
ions  prevents  a  person  from  applying  for  and  being 
granted  a  permit  or  licence  in  respect  of  a  pipeline 
which  is  excluded  from  the  Act  and,  secondly,  the 
Minister  may  declare  a  pipeline  from  a  well  to  an¬ 
other  pipeline  to  be  a  gathering  line  for  the  pur¬ 
poses  of  the  Act  and,  therefore,  excluded  from  the 
licensing  requirement.  See  section  5(2).  The  South 
Australian  Act,  supra  n.  5,  appears  to  exclude 
gathering  pipelines  by  restricting  the  definition 

of  "pipeline"  to  a  pipe  for  the  conveyance  of  pet¬ 
roleum  "that  has  been  recovered  from  a  field,  from 
or  from  the  vicinity  of  the  field  to  any  other 
place".  See  section  3(1).  The  definition  specif¬ 
ically  excludes  a  pipe  "used  for  or  incidentally  to 
operations  for  the  recovery  of  petroleum  or  for  the 
treatment,  processing  or  refining  of  petroleum." 
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It  is  submitted  that  the  wording  of  the  last  part 
of  this  exclusion  might  be  improved  as  it  is  open 
to  the  argument  that  a  trunk  crude  oil  pipeline  to 
a  refinery  is  a  pipe  used  for  the  refining  of  pet¬ 
roleum.  The  definition  of  "pipeline"  in  the  Queens 
land  Act,  id.3  specifically  includes  "flow  lines 
from  wells,  gathering  lines  and  main  lines"  but  ex¬ 
cludes  "flare  lines  and  similar  pipelines  at  wells 
being  drilled  for  petroleum."  See  section  3. 

(36)  Section  4(1).  The  New  South  Wales  Act  contains  sim 
ilar  provisions  in  section  5(1) (a)  and  (b).  That 
these  provisions  in  the  New  South  Wales  Act  were 
intended  to  exclude  gas  reticulation  systems  is 
apparent  from  section  5(6)  which  provides  that  any 
exclusion  under  the  relevant  parts  of  section  5(1) 
does  not  include  a  pipeline  constructed  by  a  gas 
company,  as  defined  in  the  Gas  and  Electricity  Act 3 
19Zh3  "where  the  pipeline  is  or  is  to  be  used  prin¬ 
cipally  for  the  conveyance  of  gas  otherwise  than 
for  the  purpose  of  reticulating  it  directly  to  cus¬ 
tomers."  In  other  words  pipelines  operated  by  gas 
companies  otherwise  than  for  reticulation  are  cov¬ 
ered  by  the  Act  but  reticulation  systems  are  not. 

(37)  Supra  n.  4,  section  3.  In  the  New  South  Wales  Act, 
id. ,  see  section  5(4). 

(38)  Id.3  section  4(1). 

(39)  Id.3  section  3,  the  New  South  Wales  Act,  id .  3  sec¬ 
tion  3(7),  more  closely  follows  the  Victorian  Act, 
whereas  the  South  Australian  Act,  supra  n.  5,  sec¬ 
tion  1(2),  and  the  Queensland  Act,  id.3  section  3, 
are  closer  to  the  Western  Australian  definition  in 
this  respect. 

(40)  Chapter  IV,  Section  III,  supra  at  pp.  114  et  seq. 

(41)  Canadian  Arctic  Gas  Study  Ltd.  reports  that  its 
costs  prior  to  submitting  its  application  to  the 
National  Energy  Board  of  Canada  for  approval  to 
construct  the  Mackenzie  Valley  natural  gas  pipeline 
were  $50  million,  mainly  for  design,  engineering 
and  test ing . 

(42)  Supra  n.  4,  section  9(2). 

(43)  Id. 3  section  47. 

(44)  Supra  n.  4. 
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(45)  Id.3  section  7(2).  The  section  should  be  criticized, 
however,  in  that  it  leaves  the  decision  as  to  what 

is  necessary  in  the  hands  of  the  person  authorized 
to  enter  by  the  Minister.  On  the  other  hand,  the 
provisions  relating  to  payment  of  compensation  per¬ 
haps  provide  an  adequate  safeguard.  See  n.  47  and 
n.  48,  infra. 

(46)  Id.j  section  7(3).  The  qualification  in  the  section 
that  notice  need  be  given  only  "if  practicable"  was 
the  subject  of  some  criticism  in  the  Debates.  See 3 
for  example.  Parliamentary  Debates  of  Western  Aus¬ 
tralia,  November  5,  1969,  at  pp .  2192,  2194-5,  2196. 

(47)  Id.  3  section  7(4). 

(48)  Id. 3  section  7(6). 

(49)  Id.  3  section  57(2).  The  wording  of  the  section  may 

be  defective  in  that  it  refers  only  to  "maintaining 

or  operating  any  pipeline"  and  not  specifically  to 
damage  caused  in  the  course  of  construction  of  any 
pipeline.  The  Victorian  Act,  supra  n.  4,  in  its 
general  provision  dealing  with  compensation,  section 
43,  is  broader  in  that  it  refers  to  damage  caused 
"in  the  exercise  of  any  powers  under  this  Act,"  but 
it  too  suffers  from  the  defect  that  it  is  restricted 
to  damage  caused  by  "a  licensee". 

(50)  Supra  n.  5,  section  80d(2). 

(51)  Supra ,  at  pp  .  154-5. 

(52)  Supra  n.  5,  section  80e. 

(53)  Supra  n.  5,  section  45(2). 

(54)  The  Pipelines  (Amendment)  Act3  1973 3  supra  n.  4. 

(55)  The  Pipelines  Act3  19673  supra  n.  4,  section  6(1). 

(56)  Id.3  section  6(2)(c). 

(57)  Id. 3  sections  14  and  15.  Although  the  issue  of  a 
licence  was  not  completely  automatic,  under  section 
14  the  Governor  was  not  to  refuse  an  application  for 
an  "instrument  of  approval"  unless  certain  conditions 
were  fulfilled  and,  under  section  15,  the  applicant 
was  "entitled  to  be  granted  by  the  Governor  the  lic¬ 
ence"  when  certain  other  conditions  were  met. 
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(58)  Per,  A.D.  Bridges,  P.D.N.S.W.,  December  5,  1967,  at 
pp.  4062-3. 


(59)  Per,  Mr.  Fife,  P.D.N.S.W.,  November  29,  1967,  at  p. 
3883. 

(60)  Supra  n.  55,  section  9(3). 

(61)  Supra  n.  54. 

(62)  Inserted  in  section  14(1)  by  the  amending  Act  of 
1973  . 

(63)  The  Victorian  Act,  supra  n.  4,  section  8  (a  permit); 
the  Western  Australian  Act,  id.,  section  6  (a  lic¬ 
ence);  the  New  South  Wales  Act,  id.,  section  11  (a 
licence);  the  South  Australian  Act,  supra  n.  5,  sec¬ 
tion  80d(l)  (a  licence).  The  Queensland  Act,  id., 
does  not  appear  to  contain  any  express  prohibition 
against  the  construction  of  a  pipeline  without  a 
pipeline  licence.  The  general  tenor  of  the  provi¬ 
sions  of  the  Act  dealing  with  pipelines,  however, 
seems  to  presuppose  that  pipelines  may  be  constructed 
and  operated  only  pursuant  to  a  licence  granted  under 
Section  45  (3 )  (a) . 

(64)  Chapter  IV,  Section  III(i),  supra,  at  pp.  114  et 
seq . 

(65)  Supra  n.  4,  section  10. 

(66)  Id.,  section  12(1)  simply  requires  the  Minister  to 
consider  "any  objections  that  may  be  made"  without 
specifying  whence  such  objections  might  come. 

(67)  Supra  n.  4,  section  8. 

(68)  Id.,  section  10.  The  Minister  shall  consider  "any 

representations  made  to  him",  but,  as  with  the  Vic¬ 
torian  Act,  see  supra  n.  66,  there  is  no  indication 
of  any  procedure  by  which  such  representations 
might  be  made.  See  further,  infra,  at  pp  .  167-8. 

(69)  Supra  n.  4,  section  8(l)(c). 

(70)  Id.,  section  8(l)(d) 

(71)  Id.,  section  8(l)(f).  See  also,  section  8(l)(e) 
requiring  particulars  with  respect  to  any  agreements 
or  proposed  agreements  for  the  acquisition  of  ease¬ 
ments  . 
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(72)  Id.3  section  8(l)(g). 

(73)  Chapter  IV,  Section  III,  supra,  at  pp.  114  et  seq. 

(74)  See  supra  n.  9. 

(75)  Supra  n.  4,  section  9. 

(76)  Supra  n.  4,  section  12(1). 

(77)  Supra  n.  4,  section  13. 

(78)  Supra  n.  54. 

(79)  See  supra  at  pp.  157-9. 

(80)  Supra  n.  55,  section  6. 

(81)  Id.,  section  13. 

(82)  id. ,  section  6(7)  (c) . 

(83)  Id.  ,  section  8(2)  provides: 

The  Minister  shall,  in  considering  an  application 
for  a  permit,  take  into  consideration  whether  the 
construction  of  a  pipeline  on  the  lands  specified 
in  the  application  - 

(a)  would  contravene  the  provisions  of  any  town 
and  country  planning  scheme...;  or 

(b)  would  be  unsuitable  by  reason  of  the  pipeline 
or  any  apparatus  or  works  being  likely  to  in¬ 
terfere  unnecessarily  with  - 

(i)  improvements  or  improved  lands; 

(ii)  any  flora,  fauna,  fish,  fisheries  and 
scenic  attraction  on  or  in  the  vicinity 
of  the  lands  specified  in  the  applica¬ 
tion;  or 

(iii)  any  features  of  architectural,  archaeolog¬ 
ical,  historical  or  geological  interest  on 
or  in  the  vicinity  of  the  lands  specified 
in  the  application. 

(84)  See  supra,  at  pp.  162-3. 


(85)  Supra  n.  5,  section  80  e. 
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(86)  Id.,  section  80  g. 

(87)  Supra  n.  5. 

(88)  See  the  comments  in  Chapter  IV,  Section  III,  supra , 
at  pp.  114  et  seq. 

(89)  Supra  n.  4,  section  11. 

(90)  The  section  was  inserted  during  consideration  of 

the  Bill  in  the  Upper  House.  See  V.P.D.,  L.C., 

March  14,  1967,  at  pp .  3535-6. 

(91)  Supra  n.  4,  section  11(3). 

(92)  Per,  Sir  Henry  Bolte,  V.P.D.,  H.A.,  February  14, 
1967,  at  p.  2967. 

(93)  See  comments  supra ,  at  pp.  162-3. 

(94)  Supra  n.  4,  section  8(4)  and  (5). 

(95)  Id.,  section  8(3)(b).  Under  the  New  South  Wales 
Act,  supra  n.  4,  as  to  the  publicity  requirements 
generally,  see  sections  6(5)  and  7  in  relation  to 
applications  for  permits  and  section  13(3)  in  re¬ 
lation  to  applications  for  licences;  see  also  sec¬ 
tion  56.  In  the  Queensland  Act,  supra  n.  5,  there 
are  no  specific  requirements  for  the  publication 
of  any  notice  relating  to  licence  applications  al¬ 
though,  under  section  45(3)  (a),  the  grant  of  a 
licence  shall  be  notified  in  the  Gazette.  Under 
the  South  Australian  Act,  supra  n.  5,  section  80f, 
notice  of  an  application  by  the  applicant  may  be 
required  to  be  given  to  such  persons  as  the  Min¬ 
ister  may  specify. 

(96)  The  Queensland  Act,  supra  n.  5,  section  45(3)  (a). 
Under  the  New  South  Wales  Act,  supra  n.  4,  the 
Minister  issues  permits  under  section  8  but  the 
Governor  issues  licences  under  section  15. 

(97)  The  Victorian  Act,  supra  n.  4,  section  12;  the 
Western  Australian  Act,  id.,  section  10;  the  South 
Australian  Act,  supra  n.  5,  section  80h.  It  is 
interesting  to  note  that  in  South  Australia  it  is 
the  Minister  who  grants  pipeline  licences  under  the 
Petroleum  Act,  but  the  route  of  any  pipeline  con¬ 
structed  by  the  Natural  Gas  Pipelines  Authority 
must  be  approved  by  the  Governor.  See  the  Natural 
Gas  Pipelines  Authority  Act,  1967 ,  Act  No.  3  of 
1967  of  South  Australia,  section  10(2)(a). 
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(98)  Chapter  IV,  Section  III,  supra 3  at  pp.  114  et  seq. 

(99)  Supra ,  at  p.  150. 

(100)  The  Victorian  Act,  supra  n.  4,  Part  III;  the  Western 
Australian  Act,  id.3  sections  16  to  20;  the  New 
South  Wales  Act,  id.3  sections  15  to  18;  the  South 
Australian  Act,  supra  n.  5,  sections  80h  and  80j; 
the  Queensland  Act,  id.3  sections  45  to  45E. 

(101)  See3  for  example,  Chapter  IV,  Section  IV,  n.  93, 
supra.  In  the  Parliamentary  Debates  on  the  Victor¬ 
ian  Act,  supra  n.  4,  in  committee,  a  limitation  was 
proposed  in  the  following  terms:  "The  Minister 
shall  not  give  the  permission  required  under  [sec¬ 
tion  22(1)]  until  copies  of  the  map  referred  to  in 
paragraph  (d)  of  section  10  have  been  laid  before 
both  Houses  of  Parliament  for  at  least  fourteen 
sitting  days."  See  V.P.D.,  H.A.,  March  2,  1967, 

at  p.  3269.  On  the  question  of  compensation  for 
pipeline  easements  in  Canada,  see  Currie,  Compen¬ 
sation  for  Oil  and  Gas  Surface  Rights  in  Alberta3 
36  Sask.  L.  Rev.  350  (1971-72);  Kirkham,  Exprop¬ 
riation  by  Pipe  Line  Companies  in  Alberta3  8  Alta. 

L.  Rev.  437  (1970);  Lucas,  Compensation  for  Oil 
and  Gas  Surface  Rights  in  British  Columbia3  36 
Sask,  L.  Rev.  369  (1971-72);  Sychuk,  Compensation 
for  Acquisition  of  Surface  Interests  for  Oil  and 
Gas  Operations  in  Saskatchewan 3  36  Sask.  L.  Rev. 

350  (1971-72). 

(102)  See  Chapter  II,  Section  I,  supra3  at  p.  15. 

(103)  Supra  n.  4,  section  19(2). 

(104)  Id. 3  section  19(1).  Under  the  Victorian  Act,  supra 
n.  4,  section  22,  the  permittee  may  compulsorily 
acquire  with  the  written  permission  of  the  Minis¬ 
ter.  Under  the  South  Australian  Act,  supra  n.  5, 
section  80j,  the  licensee  may,  if  he  fails  to 
acquire  land  by  agreement  after  diligent  endeavours, 
apply  to  the  Minister  for  approval  to  acquire  com¬ 
pulsorily.  Under  the  Queensland  Act,  id . 3  sections 
4 5 A  and  45B,  necessary  lands  may  be  resumed  by  the 
Coordinator-General  of  Public  Works  or  the  Governor 
in  Council,  as  appropriate.  In  the  New  South  Wales 
Act,  supra  n.  4,  see  sections  21  et  seq. 

(105)  Id.3  section  19(3)(b). 

(106)  Id. 3  section  57(2). 
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(107)  Supra 3  at  p.  153. 

(108)  Supra  n.  4,  emphasis  added.  In  the  New  South  Wales 
Act,  id.3  see  sections  11  and  25.  In  the  South 
Australian  Act,  supra  n.  5,  see  section  80m.  There 
are  no  equivalent  provisions  in  the  Queensland  Act, 
'id.  The  Victorian  Act,  supra  n.  4,  is  considered 
separately,  infra  at  pp.  171-2. 

(109)  Supra  n.  4,  section  33. 


(HO)  Id.3 

(111)  id., 

(112)  Id.3 

(113)  Id.3 


section  34. 
section  37. 
section  40 . 
sections  62  and  63. 


(114)  Supra  n .  4 . 


(115)  Under  section  25(2),  id.3  only  a  permittee  is  en¬ 
titled  to  the  issue  of  a  licence. 


(116)  Id.3  section  6. 


(117)  Id.3  section  24. 

(118)  The  Victorian  Act,  supra  n.  4,  section  29(1)  is  man¬ 
datory.  Under  the  Western  Australian  Act,  id.3  sec¬ 
tion  12,  conditions  contained  in  a  licence  "may  in¬ 
clude"  a  condition  for  security  up  to  a  maximum  of 
$20, 000 . 


(119)  The  Victorian  Act,  supra  n.  4,  section  29(4).  In 

the  Western  Australian  Act,  id.3  see  section  13(6)  (b). 

(120)  Supra  n.  4,  section  10(1). 

(121)  Id.3  section  41(1).  In  the  New  South  Wales  Act,  id.3 
see  section  28(1),  which  is  in  similar  terms.  The 
Victorian  Act,  id . 3  does  not  contain  any  such  gen¬ 
eral  provision. 

(122)  Id.3  section  42. 

(123)  Id.3  section  27(2). 

(124)  The  Victorian  Act,  supra  n.  4,  section  33;  the  West¬ 
ern  Australian  Act,  id.3  section  39;  the  New  South 
Wales  Act,  id.3  does  not  contain  any  provisions  deal¬ 
ing  specifically  with  agricultural  land. 
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(125)  See,  for  example,  V.P.D.,  H.A.,  March  2,  1967,  at 

pp.  3263,  3270;  V.P.D.,  L.C.,  March  14,  1967,  at 
pp .  3540-  1  . 

(126)  Supra  n.  4,  section  39(1). 

(127)  Id. ,  section  39  (2)  . 

(128)  Supra  n.  4,  section  19(1)  (b). 

(129)  Supra  n.  4,  section  26.  In  the  New  South  Wales  Act 

,  see  section  32. 

(130)  Id.,  section  27. 

(131)  In  the  Western  Australian  Act,  supra  n.  4,  see  Part 
IV;  in  the  New  South  Wales  Act,  id.,  see  Part  IV. 

There  are  no  comparable  provisions  in  the  Victorian 
Act,  id. 

(132)  See  generally.  Chapter  IV,  Section  III,  supra  at 

PP .  114  et  seq . 

(133)  For  example,  the  Western  Australian  Act,  supra  n.  4 
section  57. 


CHAPTER  VI 


THE  GOVERNMENT  PIPELINES 


Three  Australian  jurisdictions  have  established 
government-owned  pipeline  authorities,  in  one  form  or  an¬ 
other,  charged  with  the  responsibility  of  constructing  and 
operating  pipelines.  Victoria  was  the  first  to  move  in 
this  direction  with  the  establishment  of  the  Victorian 


Pipelines  Commission  by  the  Victorian  Pipelines  Commission 


Act  1966 ,  ^ 


although  the  Commission  has  since  been  abol¬ 


ished  . 
Natural  Gas 


South  Au stralia  followed  the  next  year  with  the 
Pipelines  Authority  Act 3  1967 ^  and,  in  1973, 


the  Federal  Parliament  enacted  the  Pipeline  Authority  Act 


1973 


establishing  the  Pipeline  Authority. 


These  three  authorities  have  little  in  common. 
The  Victorian  Commission  seems  to  have  been  established 
primarily  to  ensure  that  the  transmission  of  natural  gas 
in  Victoria  would  be  independent  of  the  producers  on  the 
one  hand  and  the  distributors  on  the  other. ^  However, 
it  is  clear  from  the  Parliamentary  Debates  on  the  Act  that 
the  establishment  of  such  an  authority,  and  more  particu¬ 
larly  the  rationale  for  the  authority,  were  not  properly 
and  fully  considered.  For  example,  in  its  original  form, 
the  Bill  for  the  establishment  of  the  Commission  envisaged 
that  it  would  be  responsible  for  the  construction  and 
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operation  of  pipelines  for  the  transmission  of  "hydro¬ 
carbons",  whether  in  liquid  or  gaseous  state,  and  not  only 
natural  gas.  The  restriction  of  the  Commission’s  author¬ 
ity  to  natural  gas  resulted  from  an  amendment  adopted  dur¬ 
ing  the  course  of  the  legislation's  passage  through  Parl¬ 
iament.  Furthermore,  within  less  than  five  years  of 

its  establishment,  the  Commission  was  abolished^)  and  its 
powers,  functions  and  operations  were  assumed  by  the  Gas 
and  Fuel  Corporation. 

The  Natural  Gas  Pipelines  Authority  of  South 

Australia,  although  always  contemplated  as  being  concerned 

only  with  natural  gas,  was  established  mainly  for  the 

pragmatic  purpose  of  taking  advantage  of  the  favoured  bor- 

lowing  position  of  government  and  semi -government  author¬ 
ise  1 

ities  m  Australia.  It  is  the  only  government  pipeline 

authority  continuing  to  operate  exclusively  as  a  trans¬ 
mission  authority  in  Australia. 

The  federal  Pipeline  Authority  seems  to  have 
been  established  partly  in  response  to  the  need  for  some 
federal  legislation  enabling  the  construction  and  opera¬ 
tion  of  interstate  petroleum  pipelines.  With  a  Labor 
Government  in  power  at  the  time  of  its  enactment,  it  is 
probably  not  surprising  that  a  government  authority  was 
established  for  this  purpose.  However,  the  main  reason 
for  establishment  of  the  Authority  seems  to  have  been  a 
conscious  policy  decision  on  the  part  of  the  Government 
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to  enter  the  field  of  regulating  the  use  of  Australia's 
oil  and  gas  resources  ,  ^  ^  The  Pipeline  Authority  differs 

markedly  from  the  two  State  authorities,  not  only  in  the 
reasons  for  its  creation,  but  also  in  that  it  is  concerned 
with  the  transmission  of  both  oil  and  gas.  Furthermore, 
it  seems  to  be  envisaged  by  the  enabling  Act  that  the 
Authority  will  play  a  much  more  important  part  in  the  gen¬ 
eral  regulation  of  the  utilization  of  Australia's  petro¬ 
leum  resources. 

In  view  of  these  pronounced  differences  between 
the  three  government  pipeline  authorities,  the  discussion 
in  this  Chapter  will  be  divided  according  to  the  respec¬ 
tive  jurisdictions  of  each  authority.  However,  as  the 
Victorian  Pipelines  Commission  has  been  abolished,  the 
Section  dealing  with  Victoria  will  be  devoted  primarily 
to  an  examination  of  the  policy  considerations  which  led 
to  the  initial  establishment  of  the  Commission  and  the 
subsequent  absorption  of  its  responsibilities  by  the  Gas 
and  Fuel  Corporation  and  a  comparison  between  the  role 
of  the  Commission  as  it  existed  and  the  South  Australian 
Author i t y . 


■ 
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SECTION  I 

THE  NATURAL  GAS  PIPELINES  AUTHORITY 
OF  SOUTH  AUSTRALIA 


(i)  The  Establishment  of  the  Authority: 

The  major  incentive  for  the  establishment  of  a 
government-owned  natural  gas  pipeline  authority  in  South 
Australia  was  the  significant  financial  saving  that  could 
be  achieved  through  this  mechanism.  The  industrial 

development  of  South  Australia  had  been  handicapped  in  the 
past  by  the  lack  of  cheap  indigenous  sources  of  energy, 
particularly  for  the  generation  of  electricity*'12'1  and  the 
potential  supply  of  natural  gas  from  the  Gidgealpa-Moomba 
fields  was  thus  seen  as  one  of  the  most  important  develop¬ 
ments  in  the  State's  history. 

The  Government  moved  swiftly  to  present  a  case 
to  the  Federal  Government  for  financial  assistance  for 
construction  of  a  pipeline  to  Adelaide  markets.*'13'*  The 
whole  basis  of  the  submission  was  that  government  financ¬ 
ing  of  the  line  was  necessary  if  the  State  was  to  derive 
any  real  benefit  from  the  exploitation  of  this  resource. 

For  example,  after  examining  in  detail  the  savings  avail¬ 
able  to  a  gov ernment - owned  pipeline  as  a  result  of  the 
favourable  borrowing  position  of  government  author  it  ies  ,  *■ 14  •* 
the  submission  s t  at  ed  :  *■ 1 5  -* 


- 
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[Wjhilst  there  seems  to  be  good 
prospect  of  reducing  the  fuel  cost 
for  generation  of  electricity  in  Ade¬ 
laide  by  some  20%  below  the  present 
cost  of  the  most  favourably  priced 
alternative  fuel,  and  thereby  bring- 
ing  it  into  line  with  the  fuel  cost 
using  Leigh  Creek  coal  at  Port  Aug¬ 
usta,  this  can  only  be  done  provided 
that  the  transportation  costs  can  be 
kept  to  a  minimum  by  the  availability 
of  finance  at  the  lowest  practicable 
interest  rates. 


A  similar  view  was  implicit  in  the  following  remarks  of 

Sir  Thomas  Playford  in  the  Parliamentary  Debates 

Whatever  success  the  pipeline  author¬ 
ity  has,  we  shall  still  be  paying 
double  the  amount  for  our  fuel  for 
electricity  that  is  paid  in  Victoria 
and  New  South  Wales.  If  the  produc¬ 
ing  companies  did  not  receive  anything 
at  all  for  the  gas  at  the  well-head, 
we  would  still  be  paying  immeasurably 
more  than  is  paid  for  alternative  fuels 
in  other  States. 

Thus,  the  decision  to  establish  a  g overnment - owned  pipe¬ 
line  for  the  transmission  of  natural  gas  was  determined 
almost  exclusively  on  the  basis  of  the  financing  arrange¬ 
ments  . 


In  view  of  the  predominant  concern  expressed, 
in  both  statements  of  Government  policy  and  the  Parlia¬ 
mentary  Debates,  for  the  question  of  pricing  of  natural 
gas  within  the  State,  the  form  which  the  Authority  takes 
under  the  Act  is  surprising  and,  it  is  submitted,  was  not 
fully  considered.  The  Authority  was  established  to  oper¬ 
ate  primarily  as  a  carrier  only  of  natural  gas  and  not 
as  a  general  regulatory  authority  with  jurisdiction  over 


■ 
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pricing  of  gas,  although  it  seems  to  have  been  contemplated 
that  the  Authority  might  play  an  indirect  role  in  influen¬ 
cing  prices  . 

The  Act  envisages  that  the  Authority  may  use 

its  power  to  determine  charges  for  the  conveyance  of  nat- 
,  (17) 

ural  gas  as  a  mechanism  through  which  funds  might  be 

raised  and  then  rebated  through  other  instrumentalities, 

such  as  the  Electricity  Trust  of  South  Australia  and  the 

South  Australian  Gas  Company.  While  this  approach 

may  have  some  merit  in  passing  on  the  benefit  of  any  funds 

so  raised  more  or  less  directly  to  the  principal  users  of 

natural  gas  and,  through  them,  to  the  ultimate  consumers, 

it  is  an  approach  which  is  hard  to  rationalize  with  the 

justification  which  was  given  for  the  creation  of  the 

Authority  in  the  first  place,  namely,  transmission  at 

minimum  cost.  Furthermore,  as  has  been  submitted  earl- 

(19)  , 

ler,  the  transportation  stage  in  the  production,  dis¬ 

tribution  and  marketing  of  natural  gas  would  not  seem  to 
be  the  best  stage  at  which  to  maximize  the  return  to  the 
State  from  what  is,  after  all,  a  State-owned  resource, 
regardless  of  whether  it  is  decided  that  that  return  should 
take  the  form  of  increased  revenues  accruing  directly  to 
the  State  from  royalties  or  taxes,  or  of  lower  prices  in 
the  market  place  through  price  regulation. 


It  is  difficult  to  identify  just  what  the  policy 
of  the  Government  was  in  this  respect,  as  is  apparent  from 
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the  following  statement  by  the  Premier  during  the  course 
of  the  Parliamentary  Debates :  ^0) 

The  supply  and  price  agreements  with 
the  main  consumer  and  the  conveyance 
charges  may  be  determined  on  such  a 
basis  that  the  pipeline  authority 
makes  its  charges  to  the  producers 
broadly  on  the  basis  of  what  a  com¬ 
mercially  financed  pipeline  would  re¬ 
quire.  In  such  an  event  subclauses 
(3)  and  (4)  [of  section  15]  would  be 
required  to  authorize  that  the  appro¬ 
priate  margins  be  appropriately  passed 
back  to  the  public  utilities.  I  under¬ 
stand  that  the  agreement  recently  neg¬ 
otiated  between  the  producer  and  the 
South  Australian  Gas  Company  was  upon 
the  assumption  of  pipeline  charges  on 
a  commercial  basis  and  accordingly,  if 
this  is  to  stand,  some  related  arrange¬ 
ment  as  authorized  by  this  section  is 
required.  In  this  connection  I  would 
add  that,  although  it  will  of  course 
be  proper  for  the  pipeline  authority 
to  build  up  proper  reserves  against 
contingencies,  it  is  not  proposed 
that  the  authority  be  a  profit-making 
undertaking  but  rather  one  which  sec¬ 
ures  the  availability  of  natural  gas  at 
as  low  a  cost  to  the  community  as  is 
practicable. 

It  is  submitted  that  this  objective  would  have  been  better 
achieved  by  either  restricting  the  operation  of  the  Author¬ 
ity  to  a  cost  of  service  basis,  plus  perhaps  a  reasonable 
return  on  investment,  and  providing  some  other  regulatory 
mechanism  to  control  prices,  or  by  expanding  the  power  of 
the  Authority  so  that  it  might  act  as  a  purchaser,  as  well 
as  a  carrier,  of  natural  gas  and  thus  effectively  control 
prices . 


The  latter  alternative  could  have  been  easily 
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achieved  within  the  present  framework  of  the  Act  and, 

indeed,  was  briefly  raised  during  the  Parliamentary  De- 

(21) 

bates,  but  the  significance  of  the  distinction  between 

a  transmission  authority  and  a  purchasing  authority  does 
not  seem  to  have  been  fully  appreciated.  For  example,  the 

following  statement  was  made  in  the  course  of  the  Parlia¬ 
mentary  Debates:  ^2) 

The  Bill  seems  to  follow  extremely 
closely  the  Act  establishing  the  Gas 
Trunk  Pipeline  in  the  Canadian  Pro¬ 
vince  of  Alberta,  and  that  Act  is  re¬ 
garded  as  model  legislation  for  estab¬ 
lishing  pipelines...  .  I  have  examined 
for  instance,  the  Acts  of  the  Canadian 
Provinces  of  British  Columbia,  Saskatch¬ 
ewan  and  Ontario  and  the  Dominion  Nat¬ 
ional  Energy  Board  Act  of  1959.  I  have 
legislation  of  the  States  of  California 
and  Wisconsin,  District  of  Columbia,  New 
York  and  the  Federal  Natural  Gas  Act  of 
1938.  I  also  have  the  report  of  the  Fed¬ 
eral  Power  Commission.  The  point  I  wish 
to  emphasize  is  that,  although  all  these 
Acts  vary  in  minor  details,  although 
some  of  their  defining  clauses  may  be 
different,  and  although  some  of  the 
controlling  authorities  may  vary  (some¬ 
times  quite  largely),  in  the  main  the 
principal  features  are  the  same.  All 
of  them  appear  to  be  common  carriers, 
making  a  charge  for  carrying  the  gas 
from  one  point  to  another...  .  The 
main  difference  in  all  this  legislation 
is  in  the  method  of  finance. 

The  statement  overlooks  a  fundamental  distinction  between 

the  North  American  jurisdictions  and  the  Authority  and 

that  is  that,  with  the  exception  of  the  Alberta  Gas  Trunk 
(23) 

Line>  natural  gas  companies  in  those  jurisdictions 

invariably  act  as  purchasers  of  gas  and  not  merely  as 
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carriers.  Furthermore,  the  pipeline  acts  referred  to 

in  many  instances,  if  not  all,  are  merely  one  part  of  a 

comprehensive  regulatory  regime  invariably  extending  to 
pricing  . 

It  is  clear  from  the  foregoing  that  the  decision 
to  establish  a  government  -  owned  pipeline  authority  in 
South  Australia,  responsible  primarily  for  the  transmis¬ 
sion  of  natural  gas,  was  not  the  result  of  a  full  and 
proper  consideration  of  either  the  objectives  or  the  met¬ 
hods  by  which  they  might  be  achieved.  Even  if  it  is 
assumed  that,  for  reasons  which  are  not  apparent,  the 
Government  intended  the  Authority  to  function  as  a  fun¬ 
nel  through  which  natural  gas  revenues  might  be  directed 
by  the  rebate  mechanism,  the  Act,  it  is  submitted  is 
patently  defective  in  two  respects.  First,  it  gives  no 
indication  of  the  criteria  on  which  pipeline  charges 
should  be  made,  if  they  are  to  be  made  on  any  basis  other 
than  cost  of  service. ^  ^  Secondly,  it  gives  no  indica¬ 

tion  of  the  criteria  on  which  rebates  might  be  made  and, 
furthermore,  is  unduly  restrictive  in  this  respect  in 
terms  of  the  authorities  to  which  rebates  can  be  made.  ^27-* 

( i i )  The  Act: 

The  Natural  Gas  Pipelines  Authority  of  South 
Australia  is  established  as  a  body  corporate  ^  ^  consis¬ 
ting  of  six  members  appointed  by  the  Governor.  ('29') 


196  . 


The  composition  of  the  Authority's  membership 
is  interesting  in  view  of  the  lack  of  precision  in  defin¬ 
ing  its  objectives,  as  discussed  above.  (30)  Two  members 
are  to  be  appointed  on  the  recommendation  of  the  Minister, 
one  on  the  nomination  of  the  Electricity  Trust  of  South 
Australia,  one  on  the  nomination  of  the  South  Australian 
Gas  Company  and  two  on  the  nomination  of  the  "producer 
companies".  It  is  submitted  that  the  balancing  of  inter¬ 
ests  between  producers  and  consumers  implicit  in  this 
membership  is  more  consistent  with  the  role  of  the  Auth¬ 
ority  as  a  carrier  of  natural  gas  and  is  not  appropriate 
if  the  intention  was  that  the  Authority  should  function 
as  a  regulator  of  prices.  The  domination  of  the  member¬ 
ship  by  representatives  of  producers  and  consumers  would 
not  appear  to  give  the  degree  of  objectivity  which  would 
be  required  if  transmission  charges  were  intended  to  be 
determined  in  accordance  with  the  broad  public  interest 
in  prices  of  natural  gas  as  a  part  of  the  total  energy 

supply  picture,  rather  than  simply  on  a  cost  of  service 
basis  . 

A  further  point  should  be  noted  in  relation  to 
the  membership  of  the  Authority.  Two  members  are  to  be 
appointed  "on  the  nomination  of  the  producer  company,  if 
only  one,  or,  if  more  than  one,  on  the  joint  nomination 
of  the  producer  companies (31)  A  producer  company  is 
defined  as: 


' 


197  . 


...any  body  corporate  that  is  the 
holder  of  an  oil  mining  licence  or  a 
petroleum  production  licence  granted 
under  any  Act  and,  on  the  recommenda¬ 
tion  of  the  Minister  of  Mines,  is  de¬ 
clared  by  proclamation  to  be  a  pro¬ 
ducer  company  for  the  purposes  of  this 
Act...  but  does  not  include  any  body 
corporate  whatsoever  that  has,  on  the 
recommendation  of  the  Minister  of 
Mines,  been  declared  by  proclamation 
to  have  ceased  to  be  a  producer  company 
for  the  purposes  of  this  Act. 

However,  under  the  provisions  of  the  Act  dealing  with  the 
obligations  of  the  Authority  to  convey  natural  gas  in 
particular  cases  -  the  "common  carrier"  pr ov i s i on ^ 3 3 ^  - 
there  is  no  reference  to  "producer  companies"  as  defined. 
This  distinction  between  the  two  provisions  raises  the 
possibility  that  a  company  might  have  no  representation 
on  the  Authority,  nor  participate  in  the  nomination  of 
members  for  appointment  to  the  Authority,  while  being  en¬ 
titled  to  the  benefits  of  the  other  provisions  of  the  Act 
insofar  as  the  Authority  might  be  required  to  carry  gas 
for  such  a  "non  producer  company". 

An  attempt  to  alter  this  situation  was  made 
during  the  passage  of  the  legislation  through  Parliament. 
It  was  moved  to  add  to  section  3  of  the  Act  a  sub-section 
which  would  require  the  Minister  of  Mines  to  table  a  re¬ 
port  on  any  refusal  to  declare  a  producer  to  be  a  producer 
company  for  the  purposes  of  the  Act  but  the  motion  was 
defeated.  ) 


t  o : 


(35) 


The  powers  and  functions  of  the  Authority 


are 


' 
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(a)  construct,  reconstruct  or  install 

or  cause  to  be  constructed,  reconstruct¬ 
ed  or  installed  pipelines  for  conveying 
natural  gas  or  any  derivative  thereof 
within  this  State  and  natural  gas  stor¬ 
age  facilities  connected  therewith; 

(b)  purchase,  take  on  lease  or  other¬ 
wise  by  agreement  acquire  any  existing 
pipeline  and  sell  or  otherwise  dispose 
of  any  pipeline  owned  by  the  Authority; 

(c)  hold,  maintain,  develop  and  operate 
any  pipeline  owned  by  or  under  the  con¬ 
trol  of  the  Authority  and  convey  and  de¬ 
liver  through  such  pipeline  natural  gas 
and  any  derivative  thereof; 

(d)  make  such  charges  and  impose  such 
fees  for  the  conveyance  or  delivery  of 
natural  gas  or  any  derivative  thereof 
through  any  such  pipeline  as  it  may,  with 
the  approval  of  the  Minister,  determine. 

Pausing  for  the  moment  at  this  point  in  the  enumeration 

of  the  Authority's  powers  and  functions,  a  number  of 

observations  should  be  made. 

First,  a  general  criticism  of  the  absence  of 
any  enumerated  criteria  on  which  these  powers  are  to  be 
exercised  should  be  reiterated.  Secondly,  the  power  of 
the  Authority  to  dispose  of  any  pipeline,  clearly  indi¬ 
cating  that  it  was  not  intended  to  necessarily  be  the 
exclusive  carrier  of  gas  in  the  State,  is  again  difficult 
to  reconcile  with  the  overriding  concern  of  the  Government 
for  carriage  of  gas  at  minimum  cost. If  this  concern 
justified  the  establishment  of  the  Authority  in  the  first 
place,  it  is  submitted  that  it  should  have  had  jurisdic¬ 
tion  with  respect  to  all  natural  gas  pipelines  in  the 
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State  as  the  concern  would  seem  to  be  universally  applic¬ 
able.  Thirdly,  the  reference  in  paragraph  (c)  to  any 
pipeline  "under  the  control  of  the  Authority"  is  difficult 
to  understand  as  there  is  no  general  power  in  the  Author¬ 
ity  to  exercise  regulatory  control  over  natural  gas  pipe¬ 
lines.  It  may  have  been  the  intention  that  this  phrase 
would  cover  the  situation  where  the  Authority  leased  a 
pipeline  under  paragraph  (b),  in  which  case  any  such  pipe¬ 
line  would  not,  of  course,  be  "owned  by"  the  Authority. 

The  enumeration  of  the  Authority’s  powers  con¬ 
tinues  : 

(e)  purchase,  take  on  lease,  or  other¬ 
wise  by  agreement,  acquire,  hold,  main¬ 
tain,  develop  and  operate  any  natural 
gas  storages  and  the  necessary  facilit¬ 
ies  apparatus  and  equipment  for  their 
operat ion; 

(f)  for  purposes  of  selling  or  otherwise 
disposing  of  the  same,  purchase  or  other¬ 
wise  acquire  and  store  natural  gas  or  any 
derivative  thereof; 

(g)  sell  or  otherwise  dispose  of  natural 
gas  or  any  derivative  thereof  so  purchased 
or  acquired; 

(h)  purify  and  process  natural  gas  or  any 
derivative  thereof  for  the  removal  of 
substances  forming  part  thereof  or  with 
which  it  is  mixed. 

At  first  reading,  it  would  appear  that  these  powers  estab¬ 
lish  the  Authority  as  a  purchaser  and  carrier  of  gas  which, 
as  was  mentioned  ear  1  ier ,  it  was  advocated  that  the 
Authority  should  have  been.  However,  section  10(2)  (b) 
provides  that  the  Authority  shall  not  do,  or  enter  into 


. 


2  C  0 . 


any  contracts  to  do,  any  of  the  things  referred  to  in 
these  paragraphs  '’without  the  approval  of  the  Minister 
given,  generally  or  in  any  special  case,  on  his  being 
satisfied  that  it  is  necessary  or  desirable  to  do  such 
thing  in  order  to  protect  the  interests  of  the  Authority 
or  to  promote  or  assist  in  the  operation  of  any  pipeline 
owned  by  or  under  the  control  of  the  Authority." 

Even  in  view  of  this  limitation,  paragraphs  (e), 
(f),  (g)  and  (h)  might  be  used  to  establish  the  Authority 

generally  as  a  purchaser  of  gas  as  the  limitation  is  it¬ 
self  expressed  in  rather  wide  terms.  For  example,  the 
Minister  may  give  his  approval  "generally"  if  it  is  de¬ 
sirable  to  protect  the  interests  of  the  Authority  or  "to 
promote  or  assist"  in  the  operation  of  any  pipeline  owned 
by  the  Authority.  If  it  was  the  intention  that  the  Auth¬ 
ority  might  be  converted  through  the  mechanism  of  this 
provision  from  a  carrier  to  a  purchaser  of  gas,  it  is 
submitted  that  the  Act  was  not  properly  recommended  to 

Parliament  as  the  two  roles  are  fundamentally  differ- 
(3  9) 

ent •  However,  it  does  not  appear  to  have  been  the 

intention  of  the  then  Government  to  so  use  the  section.  ^0) 
Yet,  that  the  potential  has  since  been  recognized  is  im¬ 
plicit  in  the  following  passage  from  the  Annual  Report  of 
the  Authority  for  1968:  ^1) 

The  Authority  was  constituted  to  con¬ 
struct  and  operate  pipelines  for  the 
conveyance  of  natural  gas  and  deriva¬ 
tives  thereof  in  South  Australia.  At 
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In  fact 
natural 

tion  of 
section 


this  stage  it  has  no  responsibility 
for  producing,  processing  or  selling 
natural  gas . 

the  Authority  continues  to  act  as  a  carrier  of 


gas  . 


The  provisions  of  the  Act  dealing  with  disposi- 

any  profits  earned  by  the  Authority  are  found  in 

15:  C42> 

(3)  Out  of  any  profits  accrued  or  accru¬ 
ing  to  the  Authority,  the  Authority  may, 
with  the  approval  of  the  Treasurer,  make 
payments  to  the  Electricity  Trust  of 
South  Australia,  to  the  South  Australian 
Gas  Company  and  to  any  other  like  auth¬ 
ority  approved  for  the  purpose  by  the 
Minister,  or  to  any  of  them,  by  way  of 
rebate  or  drawback  on  charges  made  or 
being  made  against  them,  or  against  it, 
by  the  Authority  or  some  other  person  in 
connection  with  the  conveyance  or  supply 
of  natural  gas  or  any  derivative  thereof 
through  any  pipeline  owned  by  or  under 
the  control  of  the  Authority. 

(4)  If,  from  any  report  and  accounts  of 
the  Authority  presented  to  the  Minister 
as  required  by  section  16  of  this  Act,  it 
appears  to  the  Treasurer  that,  out  of  the 
net  accumulated  profits  of  the  Authority, 
the  Authority  ought  to  make  any  payments 
or  any  further  payments  under  subsection 
(3)  of  this  section,  the  Treasurer  may 
appoint  a  committee  consisting  of  the 
chairman,  the  Auditor-General  and  the 
Under  Treasurer  and  call  for  a  report  and 
recommendations  thereon  from  the  committee 
and,  after  considering  such  report  and 
recommendations,  the  Treasurer  may  require 
the  Authority  to  make  such  payments  or 
further  payments  under  subsection  (3)  of 
this  section  out  of  its  net  accumulated 
profits  as  to  him  may  seem  proper  and  the 
Authority  shall,  within  three  months  after 
being  so  required,  make  such  payments  or 
further  payments  accordingly. 
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The  merits  of  this  rebate  procedure  have  been  discussed 
(43) 

earlier  and  it  remains  only  to  add  two  further  com¬ 

ments  on  the  particular  wording  of  subsection  (3). 

First,  a  problem  of  interpretation  arises  by 
the  restriction  of  the  bodies  to  which  rebates  may  be 
paid  to  the  two  authorities  enumerated  and  "any  other  like 
authority".  Although  payments  may  be  made  to  any  other 
authority  approved  for  the  purpose  by  the  Minister,  the 
use  of  the  word  "like"  makes  it  clear  that  only  a  partic¬ 
ular  type  of  authority  may  be  approved  for  the  purpose. 
Indeed,  even  in  the  absence  of  the  word  "like",  a  reading 
of  the  words  "any  other  au t hor i t y "  egusdem  generis  with 
the  two  enumerated  authorities  might  have  imposed  some 
restriction  on  the  type  of  authority  that  might  be  app¬ 
roved.  However,  the  use  of  the  phrase  "like  authority" 
leaves  no  doubt  and  immediately  raises  the  question  of 
what  is  a  like  authority  for  the  purposes  of  the  section. 

If  it  is  an  authority  established  by  Act  of  Parliament, 
as  was  suggested  in  the  Parliamentary  Debates,  ^4) 
submitted  that  the  section  is  far  too  narrow. 

Secondly,  the  reference  in  the  subsection  to 
charges  made  against  an  authority  qualified  under  the 
section  "by  the  Authority  or  some  other  person "  requires 
brief  explanation.  These  latter  words  were  presumably 
intended  to  deal  with  the  situation  where  the  producer 
might  pay  transmission  charges  and  include  these  in  the 
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price  charged  to  the  purchasing  authority  at  the  point  of 
delivery  at  the  City  Gates.  (45^  m  such  a  case,  the  pro¬ 
ducer  would  be  "some  other  person"  within  the  meaning  of 
the  subsection  so  that  the  Authority  would  be  permitted 
to  make  rebates  to  the  purchasing  authority  although  the 
Authority  itself  would  not  have  made  the  charge  against 
the  purchasing  authority. 

The  last  remaining  section  of  the  Act  requiring 
comment  is  that  dealing  with  the  "common  carrier"*-46^  ob¬ 
ligations  of  the  Authority  but  this  discussion  will  be 
deferred  to  the  next  Chapter. ^47^ 

SECTION  II 

THE  VICTORIAN  PIPELINES  COMMISSION 

Discussion  of  the  Victorian  Pipelines  Commission 
is  to  some  extent  academic  in  view  of  the  Commission’s 
abolition  ('48')  and  the  assumption  of  its  responsibilities 
by  the  Gas  and  Fuel  Corporation  of  Victoria.*-49)  However, 
it  is  interesting  to  compare  certain  aspects  of  the  leg¬ 
islation  with  those  features  of  the  South  Australian  leg¬ 
islation  just  discussed. 

The  major  reason  for  the  establishment  of  the 
Commission  was  agreement  by  the  Government  with  the  re¬ 
commendations  of  the  Hetherington  Report*-")  that  trunk 
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pipelining  should  be  handled  by  third  parties.  The  finan¬ 
cial  considerations  that  prompted  the  establishment  of  the 
Natural  Gas  Pipelines  Authority  of  South  Aus t ral i a 1 ^  did 
not  dominate  the  debate  in  Victoria.  Dr.  Hetherington*s 
recommendations  did  not  extend  to  the  establishment  of  a 
government -owned  authority,  but  the  Government  fav¬ 

oured  this  approach  as  being  more  in  line  with  the  Aus¬ 
tralian  tradition  of  establishing  such  authorities  rather 
than  regulating  public  utilities  in  the  hands  of  private 
ownership .  ^  ^ 


The  functions  and  powers  of  the  Commission  were 
stated  in  the  following  terms : 

(1)  Subject  to  the  general  direction 
and  control  of  the  Minister,  the  Comm¬ 
ission  shall  administer  this  Act,  and 
the  object  of  the  Commission  is  to  pro¬ 
vide  such  pipelines  in  Victoria  as  in 
the  opinion  of  the  Commission  are  de¬ 
sirable  . 

(2)  The  Commission  may,  subject  to  this 
Act  - 

(a)  construct,  maintain  and  operate 
pipelines  for  the  carriage  of 
hydrocarbons ; 

(b)  buy  and  sell  hydrocarbons; 

(c)  acquire  by  agreement  any  existing 
pipeline;  and 

(d)  do  and  suffer  all  such  other  acts, 
matters  and  things  which  are  con¬ 
ducive  to  the  efficient  and  econ¬ 
omical  use  of  pipelines  or  the  eff¬ 
icient  and  economical  carriage  of 
hydrocarbons  or  are  necessary  or 
expedient  for  the  performance  of 
its  functions  under  this  Act. 
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A  number  of  differences  between  the  role  of  the  Commission 
and  that  of  the  Natural  Gas  Pipelines  Authority  of  South 
Australia  will  be  readily  apparent  on  the  face  of  this 
section. 

The  most  fundamental  of  these  was,  of  course, 
the  power  of  the  Commission  to  buy  and  sell  hydrocarbons. 
However,  it  is  at  least  doubtful  that  the  significance  of 
this  power,  in  terms  of  its  potential  for  use  as  a  mech¬ 
anism  to  regulate  gas  prices  in  the  State,  was  appreciated. 

As  originally  submitted  to  Parliament,  the  Bill 
empowered  the  Commission  to  de^l  with  both  oil  and  gas. 

It  was  only  during  debate  in  the  House  of  Assembly  that 
the  Government  moved^55^  to  insert  a  definition  of  "hydro¬ 
carbons"  as  "hydrocarbons  in  a  gaseous  state", and 
even  then,  the  change  was  made  at  the  suggestion  of  a  dep¬ 
utation  of  oil  company  representatives  .  This  back¬ 

ground  to  the  restriction  of  the  Commission’s  authority 
to  natural  gas  suggests  that  its  role  as  a  buyer  and  seller 
of  hydrocarbons  was  not  properly  analysed.  The  reasons 
for  regulation  of  natural  gas  prices  are  not  generally 
applicable  to  crude  oil.  In  most  jurisdictions,  whatever 
regulation  there  is  of  oil  prices  is  not  implemented 
through  regulation  of  pipelines  as  such  because  there  is 
not,  in  the  case  of  oil,  the  continuity  of  flow  from  point 
of  production  to  point  of  consumption  which  usually  dic¬ 
tates  that  a  gas  pipeline  act  as  a  purchaser  and  carrier. 
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Oil  pipelines,  as  discussed  earlier,  usually  act  only 

as  carriers  of  oil. 

Be  that  as  it  may,  it  clearly  was  intended  that 

the  Commission  should  act  as  a  buyer  and  seller  of  natural 

gas  although  it  does  not  seem  to  have  been  intended  that 

it  would  do  so  in  all  cases.  The  Government  does  not 

seem  to  have  been  clear  in  its  own  mind  as  to  the  precise 

role  of  the  Commission  in  this  respect.  In  debate  on  the 

Act,  the  Minister  for  Fuel  and  Power  said:*-59) 

It  is  envisaged  therefore  that  this 
authority  ultimately  will  be  the  party 
which  will  conclude  agreements  with 
producers  for  the  purchase  of  natural 
gas,  and  will  sell  the  gas  to  distrib¬ 
uting  organizations,  such  as  the  Gas 
and  Fuel  Corporation,  etc.  as  well  as  to 
large  users  of  natural  gas  for  industrial 
purposes.  It  will,  therefore,  fill  the 
role  of  buying  natural  gas  from  the  pro¬ 
ducers  and  selling  it  to  the  various  re¬ 
tailers. 

Later,  in  debate  on  an  amendment  proposed  to  remove  the 
Commission's  power  to  buy  and  sell  hydrocarbons,  he 
said:'60) 

To  what  extent  the  Commission  will  use 
it  will  depend  on  the  working  out  of 
the  administration  but  it  is  desired 
that  the  Commission  should  have  the 
power  to  buy  and  sell  hydrocarbons. 

This  is  one  amendment  which  the  oil 
companies  submitted  to  me  and  which  I 
refused . 

Thus,  there  was  no  clear  elucidation  of  the  circumstances 
in  which  the  Commission  would  in  fact  operate  as  a  buyer 
and  seller  of  gas,  a  fact  which  suggests  again  that  its 
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potential  role  as  a  price  regulating  mechanism  was  not 
fully  appreciated  or  perhaps  intended. 

The  Act  did  contemplate,  however,  that  the  Com¬ 
mission  would  in  fact  exercise  the  role  of  a  purchaser  in 
some  circumstances  or,  more  accurately,  recognized  some 
situations  in  which  it  should  not  operate  in  this  way. 

For  example,  it  provided  that  the  Commission  should  not, 
without  consent,  supply  gas  by  retail  in  any  area  served 
by  the  Gas  and  Fuel  Corporation  or  any  other  corporation 
authorized  to  supply  gas  by  retail  without  consent. 

Certainly  it  was  assumed  in  the  course  of  the 
P ^ 1 1  i ® ri f 3- r y  Debates  that  the  Commission  would  in  fact 
operate  as  a  buyer  and  seller  in  some  cases  at  least. 

The  question  arose  in  two  contexts,  the  first  of  which 
was  the  potential  role  of  the  Commission  in  furthering  a 
policy  of  decentralization.  *~  ^  For  example,  the  Minis¬ 

ter  for  Local  Government  said:*'63'* 

The  discovery  of  natural  gas  offers  to 
this  State  the  greatest  single  incentive 
and  boost  for  decentralization  that  it 
has  had.  We  believe  these  industries 
will  have  their  best  chance  of  being 
founded  in  Gippsland  if  they  can  buy  di¬ 
rect  from  the  pipeline  authority  or  from 
the  producer  at  the  lowest  possible  price 
...  The  full  opportunities  for  decentralized 
development  will  not  be  realised  unless  a 
disinterested  authority  has  the  role  of 
handling  the  gas  from  the  field  to  what¬ 
ever  point  in  the  State  it  will  best  serve. 

While  this  statement  shared  the  same  ambiguity  as  to 

whether  the  Commission  would  in  fact  operate  as  a  buyer 
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and  seller  of  gas,  it  clearly  contemplated  that  it  would 
do  so  in  some  cases  but,  again,  the  potential  role  of  the 
Commission  as  a  regulatory  mechanism  appears  to  have  been 
overlooked . 

Similarly,  discussion  of  the  role  of  the  Comm¬ 
ission  as  a  buyer  and  seller  of  gas  in  the  context  of  the 
question  of  direct  sales  related  mainly  to  the  impact  of 
such  activities  on  the  position  of  the  Gas  and  Fuel  Corp¬ 
oration.  ^  ^  This  question  is,  of  course,  closely  related 
to  the  potential  role  of  the  Commission  as  an  agent  of 
decentralization  but  is  really  separate  in  that,  even  in 
the  absence  of  such  a  policy,  direct  sales  may  be  a  con¬ 
troversial  matter.  ('65'* 

Finally,  it  should  be  noted  that  the  Act  estab¬ 
lishing  the  Commission  contained  no  equivalent  to  section 
15  of  the  South  Australian  Act*'66'1  relating  to  the  dis¬ 
tribution  of  any  profits  earned  by  the  Commission.  If 
the  Commission  had  operated  in  fact  as  a  buyer  and  seller 
of  gas  it  might  have  been  expected  to  earn  substantial 
profits  and  the  Act  should  have  given  some  indication  of 
what  it  was  intended  should  happen  to  these.  As  it  was, 
it  was  assumed  that  they  would  find  their  way  into  the 
Consolidated  Revenue. 

The  Commission  was  abolished  in  1971  for  two 
main  reasons.  First,  the  power  of  the  Commission  to  sell 
natural  gas  direct  to  consumers  outside  of  existing 
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franchise  areas  had  been  severely  restricted  by  the  pas¬ 
sage  in  1970  of  the  Gas  Franchises  Act  1970 whereby 
the  Gas  and  Fuel  Corporation  was  given  the  exclusive  right 
to  supply  natural  gas  in  certain  areas  formerly  within  the 
exclusive  domain  of  the  Commission.  Secondly,  the  Govern¬ 
ment  considered  that  the  cost  of  transporting  natural  gas 
could  be  more  economically  absorbed  into  the  overall  oper¬ 
ations  of  the  Gas  and  Fuel  Corporation . ^9)  Corpor¬ 

ation  itself,  it  should  be  noted  in  the  present  context 
is  a  government-  owned  instrumentality. 

SECTION  III 

THE  FEDERAL  PIPELINE  AUTHORITY 

(i)  Introduction: 

The  Federal  Pipeline  Authority  Act  1973 ('70-^ 
differs  from  all  State  pipeline  legislation  in  a  number 
of  important  respects  relating  to  both  the  form  of  the 
Act  itself  and  the  events  leading  to  its  enactment.  One 
of  the  most  important  of  these,  in  the  context  of  the 
present  study,  is  the  fact  that,  alone  of  all  the  Austra¬ 
lian  Acts,  it  was  enacted  mainly  as  the  result  of  a  con¬ 
scious  policy  decision  to  enter  the  field  of  pipeline 
regulation,  rather  than  as  a  permissive  means  of  enabling 
or  encouraging  pipeline  construction. 
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It  was  noted  earlier  ('71^  that  most  of  the  Aus¬ 
tralian  pipeline  legislation  was  enacted  as  a  means  of 
permitting  the  construction  of  pipelines.  The  State  Acts 
were  submitted  in  circumstances  in  which  particular  pipe¬ 
line  projects  were  being  debated  and,  although  usually 
couched  in  terms  of  general  application,  they  were  nec¬ 
essary  to  permit  the  construction  of  those  particular 
pipelines.  Federal  legislation,  however,  was  not  neces¬ 
sary  to  permit  the  construction  of  any  pipelines,  even 
interstate  pipelines,  although  it  would  be  desirable  to 
coordinate  them. 

The  significance  of  this  feature  of  the  Act  is 
twofold.  First,  it  suggests  a  Federal  Government  policy 
for  the  development  of  oil  and  gas  pipelines  on  a  nation¬ 
al  basis.  Secondly,  it  suggests  that,  at  least  in  the 
view  of  the  Federal  Government,  such  a  policy  would  not 
be  implemented  through  State  mechanisms  and  it  might, 
therefore,  reasonably  be  supposed  that  the  policy  is  dif¬ 
ferent  from,  if  not  necessarily  opposed  to,  State  policies. 

These  considerations,  in  turn,  raise  the  poss¬ 
ibility  of  future  constitutional  conflicts  over  the  extent 
of  federal  jurisdiction  in  the  area.  This  particular  as¬ 
pect  of  the  regulation  of  oil  and  gas  pipelines  in  Aus¬ 
tralia  is  beyond  the  terms  of  reference  of  the  present 
study  and  the  following  discussion  will  be  restricted  to 
an  examination  of  the  role  of  the  Federal  Pipeline  Authority 
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as  presently  constituted.  It  will  be  assumed  that  the 
constitutional  validity  of  the  Act  is  preserved  by  Sec¬ 
tion  13(2)  thereof.  (72) 

(ii)  The  Establishment  of  the  Authority: 

The  likelihood  of  interstate  oil  and  gas  pipe¬ 
lines  being  constructed  in  Australia  arose  soon  after 
the  large  discoveries  of  natural  gas  were  made  in  Bass 
Strait  in  1965.  The  obvious  market  for  these  reserves 
was  the  Melbourne  area  but  the  potential  addition  of  the 
Sydney  market  was  discussed  almost  immediately  and  active 
negotiations  with  the  producers  were  pursued  by  the  Aus¬ 
tralian  Gaslight  Company  as  Sydney's  major  town  gas  sup¬ 
plier. 

Throughout  most  of  the  period  of  these  negotia¬ 
tions,  which  were  ultimately  fruitless  in  any  event,  the 
Federal  Government  maintained  a  relatively  low  profile 
and,  certainly,  made  no  legislative  moves  with  respect 
to  the  regulation  of  oil  and  gas  pipelines.  In  1967,  the 
New  South  Wales  Government  introduced  the  Pipelines  Act 
obviously  in  anticipation  of  the  connection  of  the  Sydney 
market  to  the  Bass  Strait  reserves,  as  the  State  had  at 
the  time  -  and,  indeed,  alone  of  the  mainland  States,  still 
has  -  no  indigenous  supplies  of  oil  or  gas  which  might  have 
prompted  this  action.  Victoria  had  already  enacted  its 
own  Pipelines  Aets  ^ an(j  established  the  Victorian  Pipe- 
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lines  Commission,1-  -*  and  it  appeared  that  the  regulation 

of  any  interstate  pipeline  would  be  left  to  the  operation 
of  these  enactments. 


The  Federal  Government  did,  however,  enter  the 
picture  as  the  negotiations  to  connect  the  Bass  Strait 
reserves  to  Sydney  reached  their  climax  towards  the  end 
of  1969  but  its  involvement  extended  mainly  to  the  ques¬ 
tion  of  federal  financing  of  the  project  and  route  selec¬ 
tion,  and  not  to  the  broader  question  of  federal  control 
of  interstate  pipelines.  It  may  well  be  that  it  intended 
to  legislate  on  the  matter  and  that  the  bitter  dispute 
over  its  handling  of  the  issue  caused  it  to  retreat.  What¬ 
ever  the  reason,  no  legislation  was  presented  to  Parliament 
The  negotiations  in  fact  proved  abortive,  appar¬ 
ently  due  to  the  inability  of  the  parties  to  agree  on 
price,  and  attention  soon  shifted  to  the  potential  supply 
of  the  Sydney  market  from  the  Gidgealpa-Moomba  fields  in 
South  Australia.  It  was  not  until  after  the  successful 
completion  of  these  later  negotiations  that  any  federal 
legislation  appeared.  There  had,  of  course,  been  a 
change  of  Federal  Government  in  the  meantime. 

However,  before  turning  to  a  consideration  of 
the  legislation,  it  is  interesting  to  reflect  upon  the 
role  of  the  Federal  Government  in  the  negotiations  to 
suppiy  Sydney  from  the  Bass  Strait  reserves.  There  can 
be  little  doubt  that  the  absence  of  a  federal  presence 
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from  the  negotiations  contributed  to  their  failure, 
is  not  to  say  that  the  Bass  Strait  fields  should  necess¬ 
arily  have  been  connected  with  the  Sydney  market  but  the 
fact  that  the  negotiations  were  left  largely  to  the  pro¬ 
ducing  and  marketing  companies  and  to  two  State  Government 


with  competing  interests,  caused  a  delay  of  some  years  in 
the  supply  of  the  Sydney  market. 

The  episode  established  clearly  the  need  for  a 
federal  presence  in  the  regulation  of  interstate  trade  in 
oil  and  gas,  a  need  which  was  further  emphasized  by  the 
Report  of  the  Senate  Select  Committee  on  Offshore  Petro¬ 
leum  Resources  in  1  97  1.  (7  7  )  The  Committee  report ed :  (78 ^ 

8.104  The  Committee  considers  that, 
if  a  need  for  a  network  of  interstate 
pipelines  is  established,  the  Govern¬ 
ment  should  consider  the  re-establish- 
ment  of  the  Inter-State  Commission  em¬ 
powered  to  regulate  the  interstate 
transportation  of  oil  and  gas.  The 
Committee  so  recommends. 

8.105  Finally,  the  Committee  believes 
that  some  form  of  federal  control  of  a 
resource  as  important  to  Australia  as 
petroleum,  both  economically  and  for 
defence  purposes,  is  desirable.  The 
Committee  accordingly  recommends  that 
the  advisory  authority  recommended  to 
be  established  in  Chapter  VII,  System 
of  Administration,  be  also  empowered 
to  recommend  the  appropriate  methods 
of  transportation  for  petroleum  and  be 
empowered  to  arbitrate  in  disputes  over 
the  transmission  interstate  of  petroleum 
products . 

A  reading  of  the  Pipeline  Authority  Aot ^7^  might  suggest 
that  the  Government  chose  to  combine,  in  the  Pipeline 
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Authority  itself,  the  two  functions  recommended  respect¬ 
ively  for  a  revived  Inter-State  Commission  and  the  advis¬ 
ory  authority.  However,  the  subsequent  establishment  of 
the  national  Petroleum  and  Minerals  Authority^80-*  suggests 
that  the  Pipeline  Authority  is  intended  to  serve  as  only 
one  part  of  the  federal  regulation  of  oil  and  gas  and 
pipelines  for  the  conveyance  thereof.  The  Government  also 
proposes  to  establish  a  national  Fuel  and  Energy  Commis¬ 
sion  which  will  prepare  a  system  of  energy  budgeting  to 
ensure  the  optimum  utilization  of  available  energy  resour¬ 
ces.  The  Commission  will  be  representative  of  coal,  pet¬ 
roleum,  nuclear,  hydro-electric  and  solar  energy  resour¬ 
ces. 

(iii)  The  Act: 

Before  considering  the  particular  functions  of 
the  Pipeline  Authority,  it  must  be  noted  that  the  oper¬ 
ation  of  the  Act  extends  to  "petroleum",  which  is  widely 
defined  to  mean  any  naturally  occurring  hydrocarbon, 
whether  gaseous,  liquid  or  solid,  or  any  hydrocarbon  pro¬ 
duced  by  refining.  ^82)  Clearly,  therefore,  it  extends 
to  both  oil  and  gas,  unlike  the  legislation  establishing 
the  South  Australian  and  former  Victorian  authorities. ^3) 
This  wide  definition  of  substances  over  which  the  Authority 
has  jurisdiction  is  not  difficult  to  explain  in  view  of 
its  intended  role  beyond  the  mere  construction  and  operation 
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of  pipelines  but,  when  considered  in  the  context  of  par¬ 
ticular  functions  of  the  Authority,  makes  it  extremely 

difficult  to  identify  just  what  that  role  will  emerge  to 
be  . 


The  functions  of  the  Authority  are:  ('84^ 

(a)  to  construct  pipelines  for  the  con¬ 
veyance  of  petroleum  recovered  from 
Australian  petroleum  pools  to  centres 
of  population  and  points  of  export 
with  a  view  to  the  establishment  of 

a  national  integrated  system  of  such 
pipelines,  and  to  maintain  and  oper¬ 
ate  those  pipelines; 

(b)  to  convey,  through  the  pipes  oper¬ 
ated  by  the  Authority,  petroleum 
belonging  to  the  Authority  or  to 
other  persons; 

(c)  to  buy  and  sell  petroleum,  whether 
in  Australia  or  elsewhere; 

(d)  to  ensure  continuity  of  supplies  of 
natural  gas,  that  is  free  from  im- 
pur it ie  s ; 

(e)  to  ensure  that  natural  gas  supplied 
by  the  Authority  is  available  at  a 
gate-valve  delivery  price  that  is, 
at  all  times , uniform  throughout  Aus¬ 
tralia,  after  making  due  allowances 
for  differences  in  the  calorific 
values  of  natural  gas  obtained  from 
different  sources; 

(f)  to  ensure  that  condensate,  petroleum 
gas  and  other  substances  derived  from 
natural  gas  are  retained  and  processed 
in  Australia  in  order  that  they  may  be 
available  to  augment  supplies  of  motor 
spirit  and  similar  fuels  obtained  from 
indigenous  sources;  and 

(g)  to  secure,  control  and  retain  reserves 
of  petroleum  adequate  to  meet  the  long 
term  needs  of  the  Australian  people. 


' 


216  . 


and  the  Authority  shall  carry  on  busi¬ 
ness  for  the  purposes  of  performing 
those  functions. 

It  is  apparent  immediately  from  this  section  that  the  Auth¬ 
ority  is  not  so  much  a  pipeline  authority  concerned  pri¬ 
marily  with  the  transmission  of  oil  or  gas  but  rather  is 
a  national  petroleum  trading  company  established  with  a 
statutory  objects  clause. 

Viewed  in  this  light,  a  fundamental  criticism 
of  the  Act  is  to  be  found  in  the  fact  that  it  neither  ar¬ 
ticulates  any  but  general  criteria  in  accordance  with 
which  the  Authority  is  to  pursue  its  objectives,  nor  does 
it  provide  any  real  sanctions  by  which  interference  with 
the  pursuit  of  these  objectives  might  be  prevented. 

So  far  as  the  pipeline  related  functions  of  the 
Authority  are  concerned,  these  criticisms  may  be  of  less, 
although  still  real,  significance.  In  relation  to  any 
decision,  for  example,  to  construct  a  particular  pipeline, 
the  Authority  is  no  more,  but  no  less,  handicapped  than 
is,  for  example,  the  Natural  Gas  Pipelines  Authority  of 
South  Australia  by  virtue  of  the  absence  from  the  latter's 
enabling  legislation  of  any  statement  of  crit er ia .  ^  At 

least  there  are  the  stated  criteria  of  establishing  a 
"national  integrated  system"  and  ensuring  a  uniform  de¬ 
livery  price  for  natural  gas. 

The  absence  of  any  sanctions  is  similar  to  the 
position  of  the  South  Australian  Authority  and  may,  in 
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relation  to  the  construction  of  any  ’pcLVt'icu'lcLT  pipeline, 
be  irrelevant  as  a  decision  by  the  Authority  to  construct 
the  pipeline  would  probably  exclude  any  competitive  pipe¬ 
line.  Furthermore,  the  "political  clout"  of  the  Authority 
would  be  significant  in  this  context,  as  witness  the  fact 
that  it  apparently  experienced  no  difficulty  in  its  take¬ 
over  of  East  Australian  Pipeline  Corporation,  the  subsid¬ 
iary  of  Australian  Gas  Light  Co.  which  had  contracted  for 
construction  of  the  Gidgealpa-Moomba  to  Sydney  gas  line 
before  the  establishment  of  the  Authority. 

However,  the  criticism  is  fundamental  to  certain 
other  aspects  of  the  Authority's  functions  under  section 
13(1),  particularly  its  role  in  relation  to  exports  and 
in  relation  to  securing  reserves  for  "the  long  term  needs 
of  the  Australian  people".  The  balancing  of  interests 
between  retaining  long  term  reserves  and  permitting  ex¬ 
ports  is  a  difficult  enough  task  at  the  best  of  times, 
as  the  experience  of  the  Canadian  National  Energy  Board 
has  demonstrated. When  this  is  to  be  performed  in 
the  absence  of  any  stated  criteria,  it  is  even  more  com¬ 
plex.  What,  for  example,  are  the  long  term  needs  of  the 
Australian  people  for  petroleum  reserves  and  how  is  the 
Authority  to  secure,  control  and  retain  such  reserves 
merely  by  carrying  on  business  rather  than  regulating  the 
activities  of  petroleum  producers,  other  pipeline  compan¬ 
ies  and  marketing  companies?  Indeed,  when  section  13(1) 
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is  read  as  indicating  that  the  functions  of  the  Authority, 
inter  alia }  are  to  carry  on  business  for  the  purposes  of 
constructing  pipelines  to  points  of  export  and  to  sell  (as 
well  as  buy)  petroleum  in  Australia  or  elsewhere 3  it  sug¬ 
gests  that  the  Authority  is  doomed  to  failure  in  the  exe¬ 
cution  of  its  responsibility  to  protect  the  long  term 
needs  of  the  Australian  people. 

It  may  be  that  constitutional  considerations 
were  partly  responsible  for  the  framing  of  section  13(1) 
in  this  form,  particularly  in  view  of  the  reliance  in 
section  13(2)  on  the  legislative  power  of  the  Commonwealth 
with  respect  to  trading  corporations  as  a  constitutional 
foundation  for  the  Act.  However,  there  can  be  no  doubt 
about  the  power  of  the  Commonwealth  with  respect  to  the 
control  of  exports  and  it  is  submitted,  therefore,  that 
this  function  of  the  Authority  ought  to  have  been  carved 
out  and  dealt  with  separately  by  means  of  legislation  of 
general  application  regulating  exports  of  petroleum  from 
Australia.  A  trading  company  with  jurisdiction  only  over 
petroleum  resources  in  which  it  in  fact  trades  is  not  an 
adequate  mechanism  for  the  protection  of  the  country’s 
long  term  meeds. 

However,  it  may  be  too  early  in  the  history  of 
the  Authority  to  be  conclusive  on  these  matters  as  much 
may  depend  on  the  role  which  it  developes  for  itself.  In 
this  connection  it  should  be  noted  that  as  recently  as 
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June,  1974,  it  was  reported  that  plans  for  a  national  pipe¬ 
line  grid  across  the  country  -have  not  gone  much  further 
than  the  talking  stage. Furthermore,  if  the  Authority 
is  successful  m  negotiating  for  the  purchase  of  the  pro¬ 
duction  of  new  fields,  as  its  negotiations  with  the  Wood- 
side-Burmah  consortium  for  the  purchase  of  natural  gas 
from  fields  on  the  northwestern  Continental  Shelf^89-*  would 
suggest  it  might  be,  then  it  may  secure  de  facto  control  of 
the  disposition  of  the  country's  petroleum  resources.  But 
even  m  this  event,  it  is  submitted  that  it  will  continue 
to  be  handicapped  by  the  absence  of  any  detailed  statement 

of  criteria  in  accordance  with  which  it  is  to  exercise  such 
control . 

The  eventual  role  of  the  Authority  will  also 
depend  in  no  small  measure  on  how  its  operations  sit  with 
the  policies  of  the  several  State  Governments.  It  was 
noted  earlier(90)  that  the  exploitation  of  Australia's 
petroleum  reserves  will  not  necessarily  involve  the  con¬ 
struction  of  interstate  pipelines  as  there  are  large  pop¬ 
ulation  centres  in  each  of  the  States  which  has  such  re¬ 
serves,  unlike  the  position  in  Canada  and,  to  a  lesser 
extent  the  United  States  of  America,  where  the  larger  mar¬ 
kets  are  located  at  considerable  distances  from  petroleum 
reserves.  Whatever  the  plans  of  the  Federal  Government 
to  pursue  the  development  of  a  national  integrated  system 
of  pipelines,  the  primary  jurisdiction  with  respect  to 
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pipelines  may  be  expected  to  reside  with  the  States  in 
which  most  pipelines  will  be  wholly  situated  to  the  ex¬ 
clusion  of  federal  jurisdiction  with  respect  to  interstate 
trade  and  commerce.  As  a  trading  corporation,  the  Auth¬ 
ority  might  compete  with  other  companies  and  pipeline 
authorities  m  these  jurisdictions  but  it  would  probably 
be  subject  to  the  control  of  the  States  by  virtue  of  their 
ownership  of  petroleum  resources. (91^  To  the  extent  that 
the  functions  of  the  Authority  are  rested  constitutionally 
on  the  power  of  the  Commonwealth  with  respect  to  inter¬ 
state  trade  and  commerce,  they  could  not,  by  definition, 
be  exercised  so  as  to  curtail  the  regulatory  power  of  the 
States  with  respect  to  intrastate  pipelines,  or  reserves 
of  oil  or  gas  owned  by  the  States. 

In  summary,  the  Authority  -  constituted,  as  it 
is,  as  a  statutory  trading  c orporat i on ^ 92 ^  with  power  to 
buy  and  sell,  but  not  to  compulsorily  acquire,  hydrocar¬ 
bons  -  will  have  to  get  oil  or  gas  into  interstate  trade 
and  commerce  before  the  full  potential  of  its  managerial 
role  might  be  fulfilled.  In  attempting  to  do  this,  it 
will  apparently  be  subject  to  some  extent  to  the  control 
of  the  States  through  their  own  pipeline  legislation.^93-^ 
Thus,  it  might  be  concluded  that  the  primary  jurisdiction 
with  respect  to  oil  and  gas  pipelines  in  Australia  will 
continue  to  reside  with  the  States  unless  and  until  the 
Authority  is  able  to  establish  its  national  integrated 
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system.  Whether  it  will  be  able  to  do  so  is  far  from 
being  inevitable. 

Finally,  the  position  of  the  Authority  in  rela- 

t i°n  t0  the  regulation  of  pricing  should  be  discussed  by 

way  of  comparison  with  the  earlier  examination  of  the 

South  Australian  Natural  Gas  Pipelines  Authority  in  this 
f  94  1 

respect.  It  will  be  recalled  that  the  legislation 

establishing  that  Authority  appeared  to  be  deficient  in 
its  failure  to  clarify  the  extent  to  which  the  Authority 
was  intended  to  act  as  a  revenue  raising  mechanism. 

The  position  is  clearer  under  the  Federal  Act 
in  a  number  of  respects.  First,  the  Authority  specific¬ 
ally  has  power  to  buy  and  sell  hydrocarbons  (95 }  and,  there¬ 
fore,  can  be  expected  to  play  a  major  role  in  determining 
prices,  at  least  for  those  hydrocarbons  which  it  in  fact 
buys  and  sells.  Furthermore,  the  Authority  is  under  a 
specific  statutory  duty  to  ensure  that  natural  gas  supp¬ 
lied  by  the  Authority  is  available  at  a  uniform  price 
throughout  Au st r a  1 ia .  ^ 96 ^  Although  restricted  to  natural 
gas  only,  this  duty  clearly  contemplates  a  price  adjust¬ 
ment  role  for  the  Authority.  However,  its  restriction, 
of  necessity,  to  natural  gas  "supplied  by  the  Authority" 
recognizes  the  inherent  limitations  of  the  Authority  in 
this  respect.  Finally,  the  Authority  is  under  a  specific 
duty  to  "pursue  a  policy  directed  towards  securing  revenue 

sufficient  to  meet  all  its  expenditure  properly  chargeable 
(97) 


to  revenue". 


' 


222  . 


However,  although  this  greater  clarity  may  ass¬ 
ist  the  Authority  to  some  extent  in  its  role  of  price  de¬ 
termination,  it  is  again  subject  to  the  limitation  that  it 
is  only  with  respect  to  such  petroleum  as  the  Authority 
m  fact  buys  and  sells  that  its  impact  will  be  felt.  The 
Act  certainly  does  not  establish  any  general  federal  con¬ 
trol  of  petroleum  pricing,  even  for  petroleum  in  inter¬ 
state  trade  and  commerce. 


223  . 


FOOTNOTES  -  CHAPTER  VI 


(1) 

Act  No.  7477  of  1966,  repealed  by  the 
Corporation  (Pipelines )  Act  1971 ,  Act 

1971. 

Gas 

No  . 

and  Fuel 
8122  of 

(2) 

See  further,  infra,  at  pp .  208-9. 

(3) 

Act  No.  3  of  1967. 

(4) 

Act  No.  42  of  1973. 

(5) 

See  further,  infra,  at  pp .  203-4. 

(6) 

See  further,  infra,  at  p.  205. 

(7) 

On  July  1,  1971. 

(8) 

See  further,  infra,  at  pp .  208-9. 

(9) 

See  Chapter  IV,  Section  IV,  supra,  at 

pp. 

135-6 . 

(10) 

See  further,  infra,  at  pp .  209-11. 

(11)  The  benefits  have  been  discussed.  Chapter  IV,  Section 
IV,  supra ,  at  pp .  135-6. 

(12)  See,  for  example,  the  comments  in  the  Parliamentary 
Debates  on  the  Natural  Gas  Pipelines  Authority  Act , 
supra  n.  3,  Parliamentary  Debates  of  South  Australia, 
Legislative  Council  (hereinafter  abbreviated  as  P.D.S. 
A.,  L.C.),  March  15,  1967,  at  p.  3674,  per  the  Hon. 

Sir  Arthur  Rymill;  Parliamentary  Debates  of  South 
Australia,  House  of  Assembly  (hereinafter  abbreviated 
as  P.D.S. A.,  H.A.),  March  7,  1967,  at  p.  3475,  per 

Mr .  Jennings. 

(13)  Parliamentary  Paper  No.  102  (South  Australia),  Fin¬ 
ance  for  a  Natural  Gas  Pipeline  in  South  Australia 
(1966). 

(14)  Id.,  at  pp.  5-7.  See  supra  n.  11. 

(15)  Id.,  at  p.  9,  emphasis  added.  Although  the  original 
submission  was  for  a  direct  loan  from  the  Common¬ 
wealth,  the  subsequent  agreement  between  the  two 
Governments  provided  that  the  Commonwealth  would  sup¬ 
port  an  application  by  the  State  to  the  Australian 
Loan  Council  and  would  provide  bridging  finance. 

See ,  Agreement  between  the  Commonwealth  of  Australia 
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and  the  State  of  South  Australia  in  relation  to  the 
Gzdg  ealpa-Ade l aide  Natural  Gas  Pipeline  and,  for  later 
arrangements,  see  the  Annual  Report  of  the  Natural  Gas 
Pipelines  Authority  of  South  Australia,  1968,  at  p.  2. 

(16)  P.D.S.A.,  H.A.,  March  7,  1967,  at  p.  3472. 

(17)  Supra  n.  2,  section  10(1).  See  further,  infra ,  at 
pp.  201  et  seq. 

(18)  Id.,  section  15.  See  further,  infra,  at  p.  202. 

(19)  Chapter  IV,  Section  III,  supra ,  at  pp.  129-30. 

(20)  Tn!.H°n*  Frank  Walsh>  P.D.S.A.,  H.A.,  February  28, 

1967,  at  p.  3279. 

(21)  Per,  the  Hon.  G.G.  Pearson,  P.D.S.A.,  H.A.,  March  7, 
1967,  at  pp.  3451  -2:  " I  consider  that  the  decision 
to  restrict  the  activity  and  power  of  the  proposed 
authority  merely  to  being  a  common  carrier  of  gas 
from  the  well-head  to  points  of  consumption  weakens 
the  strength  of  the  authority  and  may  result  in  less 
advantageous  negotiations  with  the  producers  than 
would  have  been  the  case  had  the  authority  been  the 
purchaser  of  the  gas  at  the  well-head...  I  consider 
that,  on  balance,  it  would  have  been  advisable  to 
clothe  the  authority  with  the  power  and  responsibil¬ 
ity  of  buying  the  gas  from  the  producer  at  the  well¬ 
head  and  being  in  an  advantageous  position  thereby 
of  being  a  single  negotiator,  assuming  that,  as  the 
Bill  provides,  there  could  be  intervention  by  the 
Government  to  see  fair  play  between  two  contending 
parties  on  the  question  of  price.” 

(22)  Per,  Mr.  Coumbe,  P.D.S.A.,  H.A.,  March  7,  1967,  at 
p.  3461.  See  also  the  comments  of  the  Hon.  R.C. 
DeGaris,  Leader  of  the  Opposition,  P.D.S.A.,  L.C. 

March  14,  1967,  at  p.  3587. 

(23)  For  comment  on  the  role  of  this  authority,  see  Chap- 
tei  II,  Section  Il(iii),  at  p.  26.  Far  from  being 
established  by  "model  legislation"  the  Company  is 
unique  in  North  Am  erica . 

(24)  .See  generally.  Chapter  II,  Section  II,  supra,  at  pp. 

25  et  seq. 

(25)  See  Chapter  V,  Section  I,  supra,  at  pp .  147-9;  Chap¬ 
ter  III,  Part  II,  supra,  at  p.  83. 
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-Swpra  n.  3,  section  10(1)  (d)  simply  provides  that  the 
Authority  may  "make  such  charges  and  impose  such  fees 
or  the  conveyance  or  delivery  of  natural  gas  or  any 
derivative  thereof  through  any  such  pipeline  as  it 
may,  with  the  approval  of  the  Minister,  determine". 

(27)  Id. ,  sections  15(3)  and  (4)  simply  provide  that  the 
Authority  may,  or  may  be  required  to,  make  payments 
out  of  any  profits,  with  the  approval  of  the  Treasur¬ 
er,  to  the  Electricity  Trust  of  South  Australia,  the 
South  Australian  Gas  Company  and  "any  other  like 
authority  approved  for  the  purpose  by  the  Minister". 
See  further,  'infra,  at  pp .  201-3. 

(28)  Supra  n.  3,  section  4(2). 

(29)  Id.,  section  4(4). 

(30)  Supra ,  at  pp.  192  et  seq. 

(31)  Supra  n.  3,  section  4(4)(d). 

(32)  Id.,  section  3(1),  emphasis  added. 

(33)  Id.,  section  13.  See  further,  Chapter  VII,  infra  at 

pp.  235-7.  J  J 

(34)  Per  the  Hon.  Sir  Thomas  Playford,  P.D.S.A.,  H.A., 

March  8,  1967,  at  pp .  3535-6:  "The  amendment  ensures 
that  licences  will  be  granted  unless  reason  exists 

why  they  should  not  be  granted.  The  legislation  should 
be  administered  on  the  basis  that  the  pipeline  author¬ 
ity  is  defined  as  a  common  carrier.  In  years  to  come 
there  is  not  the  slightest  doubt  that  there  will  not 
be  two  but  many  producers  of  natural  gas...  ." 

(35)  Supra  n.  3,  section  10(1). 

(36)  See  supra,  at  pp .  190-1. 

(37)  Supra  n.  3,  section  10(1). 

(38)  Supra,  at  p.  193. 

(39)  See  generally.  Chapter  IV,  Section  II,  supra,  at  nn 

113-4.  * 

(40)  It  is  not  intended  that,  in  the  ordinary  course,  the 
authority  would  exercise  any  of  the  powers  referred 
to  in  those  paragraphs.  However,  the  situation  could 
arise  when  some  such  action  may  be  necessary  to 
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piotect  the  interests  of  the  authority  and  to  ensure 
that  the  assets  of  the  authority  are  protected  and 
used  in  the  best  interests  of  the  public".  Per  the 
Hon.  Frank  Walsh,  Premier,  P.D.S.A.,  H.A.,  February 
28,  1967,  at  p.  3278.  What  "situation"  was  not  sug¬ 
gested  and,  indeed,  is  difficult  to  imagine. 

(41)  Annual  Report  of  the  Natural  Gas  Pipelines  Authority 
of  South  Australia,  1968,  at  p.  2,  emphasis  added. 
The  statement  was  repeated  in  the  Annual  Report  of 
the  Authority  for  1970. 

(42)  Supra  n.  3. 

(43)  Supra s  at  p.  192. 

(44)  "I  agree  that  it  is  proper  that  rebates,  if  any, 

should  be  made,  but  I  believe  that  they  should  be 
made  on  an  equitable  basis  to  all  consumers,  and 
not  merely  one  or  two. ...  A  like  authority  would 
be  one  authorized  by  Act  of  Parliament,  and  it  could 
not  mean  anything  else.  That  means  that  the  company 
at  Angaston,  which  is  cited  as  being  a  user  of  the 
gas,  could  not  in  my  view,  under  this  clause,  bene¬ 
fit  from  any  of  the  rebates  made  out  of  the  profits 
of  the  pipeline  authority.  I  hope  hundreds  of  other 
organizations  will  be  users  of  natural  gas,  some  of 
them  small  and  deserving  every  bit  of  help  that 
Parliament  can  give  them.  They  for  their  part  will 
be  obliged  to  go  to  the  producer  and  endeavour  to 
negotiate  a  contract  for  supply.  At  that  point  such 
organizations  will  be  at  a  disadvantage  in  regard  to 
the  larger  consumer,  and  will  undoubtedly  pay  a 
higher  price.  However,  they  are  contributing  to  the 
use  of  the  pipeline  and,  therefore,  to  any  profits 
the  authority  may  make,  but  they  are  not  entitled  to 
a  rebate.  In  other  words,  the  authority’s  profits 
are  obtained  from  every  consumer  of  natural  gas  but 
are  rebated  only  to  two  or  three.  The  small  man  will 
be  loaded  for  the  benefit  of  the  big  consumer.  There 
is  no  reason  why  the  clause  should  be  restricted. 
Every  person  who  contracts  with  the  authority  for  the 
transmission  or  conveyance  of  the  gas  to  any  partic¬ 
ular  point  of  consumption  should  be  entitled  to  a 
pro  rata  benefit  out  of  any  profits  made."  Per  the 
Hon.  G.G.  Pearson,  P.D.S.A.,  H.A.,  March  7,  1967, 

at  p.  3453. 

(45)  The  contract  between  the  producers,  De lhi - Santo s , 
and  the  South  Australian  Gas  Company,  provides  for 
delivery  by  the  producers  at  the  City  Gates.  See 


- 

' 


- 

. 


■ 


2  27  . 


The  Journal  of  Industry 3  Natural  Gas  Issue,  November 
1969,  at  pp.  5-6. 

(46)  Supra  n.  3,  section  13. 

(47)  Supra  n.  33. 

(48)  The  Commission  commenced  operations  on  March  1,  1967, 
and  ceased  on  July  1,  1971. 

(49)  The  Gas  and  Fuel  Corporation  (Pipelines)  Act  1971 
Act  No.  8122. 

(50)  Het her ing t on ,  The  Orderly  Development  of  Petroleum 
in  Victoria ,  a  Report  to  the  Premier  of  Victoria 
March,  1966. 

(51)  Supra,  at  p.  190. 

(52)  The  Report  first  recommended  the  establishment  of  a 
government  sponsored  private  gas  trunk  pipeline  com¬ 
pany  along  the  lines  of  the  Alberta  Gas  Trunk  Line 
Company  with  ownership  shared  among  producers,  dis¬ 
tributors,  interstate  pipelines  and  the  general  pub¬ 
lic.  In  the  event  that  this  approach  did  not  find 
favour,  the  Report  recommended  that  trunk  pipelining 
be  handled  by  the  Ministry  of  Fuel  and  Power  "for 
the  principal  reason  of  leaving  the  prospect  for 
there  to  be  more  than  one  gas  purchaser  of  Victorian 
gas."  Loc.  cit supra  n.  50,  at  pp .  11-5  to  11-6. 

(53)  "The  Government  rejected  the  notion  of  a  private  pipe¬ 
line  organization  which  was  Dr.  Hether ingt on ' s  recom¬ 
mendation  for  two  compelling  reasons.  The  first  was 
that  all  the  expert  advice  and  experience  from  over¬ 
seas  indicate  that  if  the  full  potential  market  of 
natural  gas  is  to  be  achieved,  it  has  to  be  trans¬ 
ported  to  the  consumer  at  the  lowest  possible  price. 
The  second  reason  is  that  in  most  countries  public 
utilities  operate  under  some  form  of  regulation.  In 
Australia,  on  the  other  hand,  we  have  tended  to 

adopt  a  different  form  of  control,  the  formation  of 
semi-governmental  authorities  operating  under  Acts 
of  Parliament  responsible  to  a  Minister  and  super¬ 
vised  by  Parliament.  There  are  more  than  100  such 
bodies  in  Victoria  and  this  therefore  seemed  to  be 
a  preferable  form  of  organization  to  private  pipe¬ 
line  companies."  Per  the  Hon.  R.J.  Hamer,  Minister 
for  Local  Government,  Victorian  Parliamentary  Debates, 
Legislative  Council  (hereinafter  abbreviated  as  V.P.d!, 
L.C.),  November  23,  1966,  at  pp .  2022-23. 
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(54)  Supra  n.  1,  section  11. 

(55)  Victorian  Parliamentary  Debates,  House  of  Assembly 
(hereinafter  abbreviated  as  V . P . D . , H . A . ) ,  November 
17,  1966,  at  p.  1899. 

(56)  Supra  n.  1,  section  2. 

(57)  Loo.  oit.3  supra  n.  55. 

(58)  Chapter  II,  Section  II(i),  supra ,  at  p.  20. 

(59)  Per  G.O.  Reid,  V.P.D.,  H.A.,  October  25,  1966  at 
pp.  1215-16. 


(60)  V.P.D.,  H.A.,  November  17,  1966,  at  p.  1899. 

(61)  Supra  n.  1,  section  11(5). 

(62)  See  Chapter  IV,  Section  III(ii),  supra,  pp .  120-1  and 

^nfra  n.  63. 


(  )  The  Hon.  R.J.  Hamer,  V.P.D.,  L.C.,  November  23,  1966, 

at  p.  2024.  On  the  role  of  the  supply  of  natural  gas 
m  pursuing  a  policy  of  decentralization  generally, 
see  also  the  following  comments:  V.P.D.,  H.A.,  Nov¬ 
ember  16,  1966,  at  pp.  1822-3;  V.P.D.,  L.C.,  Novem¬ 
ber  29,  1966,  at  pp.  2256,  2258. 


(64)  'We  do  not  know  to  what  group  or  groups  the  Pipelines 
Commission  will  sell  directly  but  if,  as  had  been 
hinted  in  the  Hetherington  Report  and  by  various  re¬ 
marks  in  the  Press,  the  Commission  has  the  right  to 
sell  to  the  large  industries  of  this  State,  then  the 
Gas  and  Fuel  Corporation  is  to  be  deprived  of  this 
most  lucrative  market  and  consequently  householders 
will  have  to  pay  more  for  their  gas  to  offset  the 
subsequent  loss  to  the  [Gas  and  Fuel]  Corporation." 
Per  the  Hon.  I.R.  Cathie,  V.P.D.,  L.C.,  November  29 
1966,  at  p.  2242. 


(65)  The  Hetherington  Report,  supra  n.  50,  at  pp .  6-6  to 

6-7,  commented  on  the  subject  as  follows:  "Certainly 
within  their  areas  of  reticulation  the  gas  distrib¬ 
uting  companies  should  have  an  exclusive  franchise 
since  it  is  uneconomic  and  inconvenient  to  have  dup¬ 
lication  of  gas  mains  in  city  streets  and  since  pro¬ 
fit  on  industrial  sales  can  benefit  the  public  gas 
user.  In  the  case  of  industries  outside  existing 
reticulation  systems  or  outside  the  reasonable  ex¬ 
pansion  of  such  reticulation  systems  there  may  be 
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large  industries  requiring  a  gas  supply...  The  ques¬ 
tion  arises  as  to  whether  such  industries  can  best 
e  supplied  by  a  distribution  company  or  the  trunk 
pipeline...  In  the  United  States  third  party  trunk 
pipelines  make  direct  sales.  Such  direct  sales  are 
less  common  in  Canada.  In  the  United  States  direct 
sales  are  not  regulated  as  a  part  of  the  rate  regu¬ 
lation  of  interstate  pipelines  and  thus  constitute 
an  attractive  market  for  a  trunk  pipeline.  On  the 
other  hand  gas  distributing  companies  prefer  to  make 
these  sales  in  order  to  spread  costs  over  a  larger 
volume  of  gas.  Frequent  complaints  of  unfair  load¬ 
ing  of  costs  on  the  general  customer  has  prompted 
requests  for  protective  legislation  and  the  Federal 
Power  Commission  of  the  United  States  is  asking  for 
jurisdiction  over  such  sales  to  eliminate  the  task 
of  attempting  to  allocate  costs  between  regulated 
and  unregulated  sales.  To  say  the  least  the  prin¬ 
ciple  of  direct  sales  in  the  United  States  has 
created  a  long  standing  controversy. 

Sales  of  fuel  to  large  industries  require  special 
considerations  for  each  industry  and  it  could  be 
argued  that  a  gas  distributor  might  not  be  able  to 
obtain  industrial  business  or  induce  the  location 
of  a  new  industry  through  not  being  able  to  provide 
gas  on  terms  desired  by  the  customer  under  a  system 
of  uniform  rate . schedules .  There  is  no  basic  rea¬ 
son  why  a  gas  distribution  company  should  not  sell 
industrial  gas  under  individual  contracts  (as  ver¬ 
sus  uniform  rate  schedules)  just  as  a  trunk  pipeline 
would  do,  particularly  if  sales  were  subject  to 
approval.  Gas  distributors  in  Alberta  are  doing 
just  this  in  order  to  capture  industrial  markets  and 
to  induce  new  industry  to  locate  in  the  province. 

Many  factors  are  involved  in  this  consideration  and 
it  might  be  well  to  leave  the  handling  of  direct  in¬ 
dustrial  sales  subject  to  the  approval  of  the  Minis¬ 
ter  of  Fuel  and  Power  in  each  specific  instance." 

(66)  Supra ,  at  pp .  201-3. 

(67)  See3  for  example,  the  comments  of  the  Hon.  P.V. 

Feltham,  V.P.D.,  L.C.,  November  29,  1966,  at  n 
2260.  •F' 

(68)  Act  No.  8057  of  1970. 


(69)  The  reasons  were  recently  elaborated  upon  as  follows: 
"1.  It  had  always  been  a  long  term  objective  of  the 
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Victorian  Government  for  the  Corporation  to  be 
established  in  its  originally  intended  form 

i.e.  the  sole  distributor  of  gas  throughout  Vic¬ 
toria.  In  1966  the  Corporation  was  not  ready 
to  assume  the  responsibility  of  building  a  major 
gas  trunkline  in  Victoria  for  the  development  of 
natural  gas.  However  by  1971  the  position  had 
changed  considerably  and  the  Corporation,  with 
changes  of  structure  and  management,  together 
with  expertise  gained,  was  by  then  in  a  position 
to  take  over  the  whole  distribution  of  natural 
gas  in  the  State. 


2.  The  separate  gas  transmission  tariffs  which 
attain  when  there  are  more  than  one  pipeline 
system  operating  in  a  state  can  often  mitigate 
against  the  finalisation  of  contracts  for  bulk 
supplies  of  industrial  gas  such  as  to  cement 
works,  alumina  smelters,  iron  foundries  etc. 

For  this  reason  it  was  felt  that  the  transmis¬ 
sion  cost  of  gas  should  become  an  integral  part 
of  the  contract  price  and  this  was  better  able 
to  be  achieved  by  a  single  organisation  than 
several  separate  ones.  This  course  has  proven 
to  be  true  in  practice  and  the  Corporation  has 
proved  to  be  a  very  successful  marketer  of  nat¬ 
ural  gas  with  over  a  30%  annual  sales  growth 
factor  occurring  during  the  past  five  years. 

3.  Administratively  it  was  considered  that  a  Pipe¬ 
lines  Commission,  being  only  a  small  organisa¬ 
tion  and  without  the  expertise  of  marketing  and 
servicing,  was  not  really  necessary  and  that  the 
overall  role  of  gas  distribution  and  marketing 
could  be  best  achieved  by  a  single  authority 
which  the  State  had  already  established  for  the 
purpose . "  Letter  to  the  candidate  from  M  .  A . 
Stratton,  Executive  Officer,  Victorian  Ministry 
of  Fuel  and  Power,  December  6,  1974. 

(70)  Supra  n.  4. 

(71)  Chapter  IV,  Section  II,  supra ,  at  pp .  108-9. 

(72)  Supra  n.  4.  The  section  is  in  the  following  terms: 
"The  Authority  may  perform  its  functions  to  the  ex¬ 
tent  that  they  are  not  in  excess  of  the  functions 
that  may  be  conferred  on  the  Authority  by  virtue  of 
any  of  the  legislative  powers  of  the  Commonwealth, 
including  the  power  of  the  Parliament  to  make  laws 
with  respect  to  trading  corporations  formed  within 
the  limits  of  the  Commonwealth  and,  in  particular, 
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may  perform  its  functions  - 

(a)  in  a  Territory; 

(b)  by  way  of,  or  so  as  to  facilitate,  trade  and 
commerce  with  other  countries,  among  the  States, 
between  territories  or  between  a  Territory  and 

a  State; 

(c)  for  the  purpose  of  ensuring  the  availability, 
where  a  state  of  war,  or  danger  of  war,  exists, 
of  petroleum  in  each  State  and  Territory  for 

use  for  the  purposes  of  the  defence  of  Australia* 
or  * 

(d)  in  respect  of  matters  incidental  or  related  to 

the  performance  of  its  functions  in  accordance 
with  paragraph  (a),  (b)  or  (c ) . " 

(73)  Act  No.  90  of  1967. 

(74)  Act  No.  7541  of  1967. 

(75)  Supra>  at  pp .  203  et  seq. 

(76)  Typical  of  Press  comment  at  the  time  was  the  follow¬ 
ing  editorial  in  the  Sun ,  December  31,  1969:  "Did 
Mr*  Gorton  learn  anything  from  his  Government's  near¬ 
defeat  two  months  ago?  If  he  did  he  has  forgotten 

it  already.  It  is  hard  to  imagine  more  hamfisted 
unwarranted  interference  than  the  Commonwealth's  in¬ 
trusion  into  the  proposed  route  of  the  Melbourne- 
Sydney  natural  gas  line.  The  route  is  the  exclusive 
business  of  the  States  of  Victoria  and  New  South 
Wales.  Yet  even  without  consulting  the  States  a 
Federal  Minister  announces  the  Commonwealth  would 
not  subsidise  the  greater  cost  of  an  inland  route. 

Not  only  have  the  States  not  chosen  a  route  but  they 
did  not  request  a  Commonwealth  subsidy.  To  complete 
the  insult  the  announcement  came  from  a  Minister  who 
has  nothing  to  do  with  fuel  and  power  in  the  Common¬ 
wealth  field.  In  tramping  over  the  States  on  the 
pipeline  route  the  Commonwealth  Government  is  tramp¬ 
ing  on  its  own  windpipe.  Someone  should  have  given 
the  Commonwealth  its  very  own  pipeline  for  Christmas 
-  a  pipeline  to  the  people." 

(77)  Off-Shore  Petroleum  Resources 3  the  Report  of  the  Sen¬ 
ate  Select  Committee  on  Off-Shore  Petroleum  Resources 

i  n  *7  i  , 
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(78)  Id.,  at  p.  296.  The  Inter-State  Commission  referred 
to  m  the  recommendation  was  modelled  on  the  U.S. 
Interstate  Commerce  Commission.  Its  demise,  after 

a  High  Court  decision  in  1915  limiting  its  powers  to 
adjudicating  matters  of  fact,  is  discussed  in  the 
Senate  Report,  supra  n.  77,  at  pp.  291-5. 

(79)  Supra  n.  4. 

(80)  The  Petroleum  and  Minerals  Authority  Act  1973 ,  Act 
No.  43  of  1974,  assented  to  on  August  8,  1974*,  app¬ 
ears  to  confuse  the  role  of  the  Pipeline  Authority 
as  it  empowers  the  Petroleum  and  Minerals  Authority, 
'ln'^er  alia,  to  buy  and  sell  and  to  transport  hydro¬ 
carbons.  See  section  6. 

(81)  Letter  to  the  candidate  from  R.N.  Townsend,  Acting 
Secretary,  Commonwealth  Department  of  Minerals  and 
Energy,  September  18,  1974. 

(82)  Supra  n.  4,  section  3(1). 

(83)  Supra  at  pp.  187-8.  Indeed,  the  definition  appears 

to  extend  even  to  coal.  However,  what  was  probably 
an  unintended  limitation  to  the  definition  appears 
to  have  been  imposed  by  part  of  the  wording  of  para¬ 
graph  (d)  of  the  definition  of  petroleum  in  section 
3(1).  It  defines  petroleum  to  mean  "any  hydrocarbon 
or  mixture  of  hydrocarbons  produced  by  the  refining 
of  a  substance  referred  to  in  paragraph  (a),  (b)  or 

(c)."  One  non-hydrocarbon  "substance"  referred  to 
in  paragraph  (c )  is  hydrogen  sulphide.  Sulphur,  al¬ 
though  produced  by  the  refining  of  this  "substance", 
is  not  "any  hydrocarbon"  and,  therefore,  would  appear 
to  be  beyond  the  powers  of  the  Authority. 

(84)  Supra  n.  4,  section  13(1). 

(85)  Supra,  at  p.  198. 

(86)  See,  for  example,  McDougall,  The  Canadian  National 
Energy  Board:  Economic  Jurisprudence  in  the  National 
Interest  or  Symbolic  Reassurance? ,  11  Alta.  L.  Rev 
327  (1973). 

(87)  This  criticism  is  given  added  cogency  by  some  of  the 
comments  in  the  Parliamentary  Debates  on  the  legisla¬ 
tion  suggesting  a  liberal  export  policy.  See  for 
example,  per  Mr.  Kerin,  Commonwealth  Parliamentary 
Debates,  House  of  Representatives,  May  16,  1973,  at 
p.  2191:  "It  is  clear  that  Australia  and  Canada 
will  be  heavily  involved  in  the  requirements  of  the 
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th^teA  Slat(:S  and  Japan.  There  is  a  case  to  say 
at  Australia  and  Canada  cannot  be  too  unwilling 
or  indecisive  about  supplying  natural  energy  re- 
sources  because  their  very  lucrative  markets  may  be 
ost  to  more  agreeable  energy  resource  suppliers 
to  new  energy  technology  or  to  energy  rationing  ’ 
programs  and  these  markets  may  be  hard  to  redeem." 


(88)  The  Oil  and  Gas  Journal,  June  10,  1974,  at  p.  106. 

(89)  Id. 


(90)  Chapter  IV,  Section  II,  supra,  at  pp.  110-11. 

(9D  In  Huddart -Parker  &  Co.  Pty .  Ltd.  v.  Moorehead,  (1908) 
C.L.R  330,  at  p.  413,  Higgins  J.  described  the 
power  of  the  Commonwealth  with  respect  to  "Foreign 
Corporations,  and  trading  or  financial  corporations 
formed  within  the  limits  of  the  Commonwealth",  under 
section  51  (XX)  of  the  Australian  Constitution,  in 
the  following  terms:  "There  is  power  in  sub-section 
(i)  to  make  laws  'with  respect  to'  a  certain  number 
of  actions  and  transactions  -  interstate  and  foreign 
trade.  There  is  power  under  subsection  (xx)  to  make 
laws  with  respect  to'  certain  actors  -  to  wit  cor¬ 
porations.  The  Federal  Parliament  has  no  power  in 
regulating  the  actors,  to  regulate,  in  whole  or' in 
part,  transactions  which  do  not  belong  to  inter-State 
or  foreign  trade . " 


(92)  Supra,  at  p.  216. 

(93)  Supra  n.  91. 


(94)  Supra,  at  p.  192. 

(95)  Supra  n.  4,  section  13(l)(c).  See  supra,  at  pp .  214 

Go  S  G  Cf  • 

(96)  Id.,  section  13(l)(e).  See  supra,  at  p.  216. 

(97)  Id.,  section  28.  Under  section  30(2),  any  profits 
are  to  be  applied  in  such  manner  as  the  Minister, 
with  the  concurrence  of  the  Treasurer,  determines. 
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CHAPTER  VII 


COMMON  CARRIER  PROVISIONS 


It  will  be  apparent  from  the  discussion  in  the 
preceding  two  Chapters  that  little  attention  has  been  paid 
m  the  Australian  pipeline  legislation  to  dealing  with 
many  of  the  abuses  demonstrated  in  the  American  experien¬ 
ce.  (1)  Some  features  of  the  legislation  may  be  regarded 
as  being  concerned  indirectly  with  those  issues,  such  as, 
for  example,  the  provisions  controlling  entry  into  the 
pipeline  business  in  that  they  could  be  used  to  control 
monopolistic  tendencies  to  some  extent.  But,  with  one 
exception,  no  provision  of  the  legislation  confronts 
directly  the  issues  of  denial  of  independent  access,  (2) 
inequality  of  competition  (3 }  and  creation  of  monopo 1 i es .  (4 } 


The  one  exception  is  that  all  the  State  pipeline 
legislation  contains  provisions  designed  to  protect  out¬ 
sider  access  to  the  use  of  pipeline  facilities.  At  the 
federal  level,  an  attempt  to  impose  common  carrier  status 
on  the  Pipeline  Authority  was  made  during  passage  of  the 
Act  through  Parliament  but  was  rejected  by  the  Govern- 

ment*  -*-n  cases,  it  appears  that  such  provisions 

were  seen  as  the  great  protector  of  fair  play  in  pipeline 
use  and  they  will,  therefore,  be  examined  in  some  detail. 
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SECTION  I 


THE  STATUTORY  PROVISIONS 


(i)  The  Common  Carrier  Provisions  i 

None  of  the  Acts  unconditionally  imposes  common 
carrier  status  on  pipelines  ab  initio.  The  Queensland 
Petroleum  Acts  provide  that  the  Governor  in  Council  may, 
at  any  time  during  the  currency  of  a  license  declare  that 
such  license  shall  be  subject  to  the  express  condition 
"that  the  licensee  will  accept  and  discharge  the  obliga¬ 
tions  of  a  common  carrier,  and,  to  that  extent,  will  trans¬ 
port  for  hire  by  means  of  the  pipeline  concerned  petroleum 
the  property  of  any  other  person  or  persons.  M^)  This  is 
the  only  provision  in  any  of  the  Acts  which  unconditionally 
imposes  common  carrier  status,  but  only  after  order  by  the 
Governor.  This  is  not  to  suggest  by  any  means  that  the 
provision  is  ineffective  by  virtue  of  this  fact.  Indeed, 
its  effect  may  well  be  to  encourage  "free"  negotiation  of 
independent  access  under  threat  of  having  common  carrier 
status  imposed,  a  favourite  device  in  the  Alberta  petro¬ 
leum  legislation,  as  noted  earlier. ^ 

The  Natural  Gas  Pipelines  Authority  Act  of  South 
Australia  appears,  in  some  respects,  to  impose  common  car¬ 
rier  obligations  on  the  Authority.  It  provides  that  the 
Authority  shall  convey  natural  gas,  or  any  derivative 
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thereof,  if  required  to  do  so  by  any  producer,  purchaser 
or  gas  supplier  upon  such  terms  and  conditions  as  are 
agreed  upon  or,  in  default  of  agreement,  as  are  determined 
by  the  Minister.  ^  However,  an  important  qualification 
is  introduced  by  virtue  of  the  fact  that  the  Authority  is 
only  under  such  obligation  "to  the  extent  that  it  is  not 
precluded  from  doing  so  by  reason  of  any  existing  and  acc¬ 
ruing  liabilities  and  obligations  of  the  Authority  under 
any  agreement  or  otherwise  for  the  conveyance  through  the 
pipeline  of  natural  gas  or  any  derivative  thereof. 

It  is  submitted  that  the  effect  of  this  limita¬ 
tion  is  to  statutorily  entrench  the  rights  of  existing 
users  of  the  pipeline  to  the  exclusion  of  independent  acc¬ 
ess.  In  effect,  it  provides  that  the  Authority  shall  not 
be  a  common  carrier.  Presumably,  no  particular  gas  pipe¬ 
line  would  be  constructed  by  the  Authority  unless  contracts 
for  the  supply  of  gas  to  the  capacity  of  the  line  had  been 
entered  into  or,  at  least,  were  being  negotiated.  The  lim¬ 
itation  to  the  section  means  that  all  subsequent  discover¬ 
ers  would  thereby  be  precluded  from  use  of  the  line.  In¬ 
deed,  the  Government  virtually  admitted  as  much,  despite 
its  claims  that  the  provisions  of  section  13  "equate  the 
Authority,  as  far  as  is  practicable,  to  a  common  carrier 
of  gas  through  its  pipeline ." (10)  The  Premier  said:(11) 

If  additional  discoveries  were  made 
between  Moomba  and  Adelaide,  I  cannot 
see  how  any  more  gas  could  be  conveyed 
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if  the  people  already  providing  gas 
were  keeping  the  pipeline  full. 

The  Opposition  spokesman,  justifiably,  responded  that  the 

legislation  established  the  Authority  as  a  "common  carrier 
for  one  company". 

The  former  Victorian  Pipelines  Commission  was 
under  an  absolute  obligation  to  act  as  a  common  carrier 
of  hydrocarbons.  However,  the  present  position  is 

not  clear.  The  Act  abolishing  the  Commission  provides  on 
the  one  hand  that  the  Gas  and  Fuel  Corporation,  as  the 
successor  to  the  Commission,  has  imposed  upon  it  "obliga¬ 
tions  previously  imposed  upon  the  Commi s s ion " . ( 1 4 )  On  the 
other  hand,  the  Victorian  Pipelines  Commission  Act  is  re¬ 
pealed  by  the  same  Act.^^) 

There  is  no  obligation  imposed  on  the  federal 

Pipeline  Authority  to  act  as  a  common  carrier.  During 

passage  of  the  Act(16)  through  Parliament,  the  Senate 

adopted  an  amendment  deeming  the  Authority  to  be  a  common 

(17) 

carrier,  but  this  was  rejected  by  the  House  of  Assem- 

i  i  (18) 

Dly>  Interestingly,  the  proposed  amendment  even  if 

it  had  been  adopted  may  have  been  subject  to  the  same 
criticism  levelled  at  section  13  of  the  Natural  Gas  Pipe¬ 
lines  Authority  Act  of  South  Aust ral ia ( 1 9 }  in  that  it  pro¬ 
vided  that  the  Authority  was  to  be  under  an  obligation  to 
accept  petroleum  at  any  point  on  its  pipelines  "subject  to 
the  capacity  of  its  pipelines  (20:i  While  these  words  are 
way  as  detailed  as  those  of  the  objectionable 
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limitation  m  the  South  Australian  Act,  they  may  have 
raised  the  question  of  whether  they  meant  capacity  re¬ 
maining  after  existing  obligations  were  met,  which  would 
be  minimal  or  non-exis t ent ,  ' 2 ^  or  total  capacity  in  which 

case  the  obligation  would  require  ratable  reduction  of 
deliveries  under  existing  commitments. 


(ii)  Provisions  for  Directions  to  Convey: 

The  remaining  Acts  all  contain  provisions  for 

procedures  whereby  pipeline  operators  may  be  directed  to 

carry  oil  or  natural  gas  in  particular  cases.  For  example, 

the  Pipelines  Aet  of  Victoria  provides:  (-22) 

17.(1)  A  permittee  may  enter  into  an 
agreement  with  any  person  for  or  in 
relation  to  the  conveying  by  the  per¬ 
mittee  by  means  of  the  pipeline  of 
anything  belonging  to  that  person 
which  is  authorized  to  be  conveyed 
through  the  pipeline. 

(2)  The  terms  of  any  agreement  so 
entered  into  shall  not  contravene  the 
provisions  of  this  Act  or  the  regula¬ 
tions  or  the  terms  of  the  permit  grant¬ 
ed  or  licence  issued  under  this  Act  in 
respect  of  that  pipeline. 

(3)  Where  - 

(a)  the  person  seeking  the  agree¬ 
ment  is  aggrieved  by  the  fail¬ 
ure  of  the  permittee  to  agree 
on  any  matter  concerning  the 
conveyance  by  means  of  the  pipe¬ 
line  of  the  said  thing  belonging 
to  that  person;  or 

(b)  a  person  entitled  to  have  any¬ 
thing  conveyed  through  the  pipe- 


. 
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line  pursuant  to  any  previous 
agreement  or  any  direction  of 
the  Minister  under  this  section 
is  aggrieved  by  the  making  of 
the  agreement  - 


the  person  so  aggrieved  may  on  payment 
of  the  prescribed  fee  apply  in  writing 
o  the  Minister  for  a  direction  under 
this  section. 

(4)  After  consulting  the  Minister  of 
Mines  and  considering  the  application 
and  any  other  matter  that  he  considers 
relevant  the  Minister  may  - 

(a)  direct  the  permittee  to  convey 
by  means  of  the  pipeline  the 
whole  or  any  specific  part  of 
the  thing  so  sought  to  be  con¬ 
veyed  upon  such  terms  and  con¬ 
ditions  (including  the  rate  of 
payment)  as  the  permittee  and 
the  person  seeking  the  convey¬ 
ance  of  the  thing  may  agree  or, 
in  default  of  such  agreement, 
as  the  Minister  determines;  or 

(b)  direct  the  permittee  not  to  con¬ 
vey  the  thing  through  the  pipe¬ 
line. 

(5)  Failure  by  the  permittee  to  comply 
with  any  direction  given  under  this  sec¬ 
tion  shall  be  an  offence  against  this  Act. 

Although  they  vary  in  details  and  procedures,  the  basic 

approach  of  the  other  Acts  is  similar. ^3) 

The  Western  Australian  Act,  however,  contains  an 
important  limitation  which  may  negative  the  beneficial  as¬ 
pects  of  the  procedure.  It  provides  that  any  direction 
"shall  be  subject  to  the  licensee's  right  to  convey  its 
own  petroleum  through  the  pipeline  in  priority  to  any 
other  petroleum  to  be  so  conveyed ." ( 24)  Thus,  in  precisely 
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those  sorts  of  cases  in  which  denial  of  independent  access 
has  proven  a  problem  in  the  United  States  of  America,  viz., 
where  pipelines  are  owned  by  producers  or  refiners  compet¬ 
ing  with  the  independent  seeking  access,  the  pipeline  oper¬ 
ator  is  protected  unless  he  has  excess  capacity  in  the  line 
which  is  unlikely,  again  for  reasons  similar  to  those  dis¬ 
cussed  earlier  in  relation  to  the  South  Australian  Natural 
Gas  Pipelines  Author  it y . ( 25 )  In  the  case  of  any  indepen- 

dent  pipelines  operating  as  carriers  only  and  not  owning 
the  petroleum  they  convey,  the  pipeline  presumably  would 
be  "glad  of  the  business"  and  would  not  need  to  be  direct¬ 
ed  to  carry  for  "outsiders".  It  is  submitted  that  the 
limitation  makes  the  protection  of  the  section  largely 
illusory. 

Finally,  it  might  be  noted  in  relation  to  the 
"provisions  for  directions"  approach  that  it  is  similar 
to  the  approach  discussed  in  relation  to  common  carrier 
provisions  in  Queensland  and  Alberta^  in  that  the  pot¬ 
ential  use  of  such  provisions  may  encourage  free  negotia¬ 
tion  of  access  for  independents  without  government  inter¬ 


vention  . 
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SECTION  II 

ASSESSMENT 

(i)  "True"  Common  Carrier  Provisions: 

It  was  suggested  in  Chapter  IV  that  the  history 
of  abuse  of  pipeline  control  in  the  United  States  is  not 
likely  to  repeat  itself  in  Aus t ra 1 i a .  ^ 2 7 ^  However,  the 
potential  for  abuse  is  always  present  by  virtue  of  the 
nature  of  the  industry  and,  therefore,  precautions,  de¬ 
signed  to  prevent  such  abuses  even  being  considered,  should 
be  taken.  One  such  precaution  obviously  is  to  protect 
access  to  pipelines. 

However,  it  is  submitted  that  the  general  impo¬ 
sition  of  common  carrier  status  on  pipelines  is  not  the 
appropriate  procedure  to  accomplish  this  in  the  Australian 
context.  In  fact,  as  has  just  been  seen,  none  of  the  Aus¬ 
tralian  Acts  adopts  this  approach  unconditionally  but  it 
is  clear  from  the  Parliamentary  Debates  in  all  jurisdic¬ 
tions  that  the  concept  was  considered  by  many  to  provide 
a  proper  and  appropriate  mechanism  and  its  validity  should 
therefore  be  examined. 

A  major  objection  to  the  general  imposition  of 

common  carrier  obligations  is  the  inflexibility  which  it 

produces.  The  common  carrier  must  carry  for  one  and 

(28) 

and,  therefore,  any  control  over  attaching  priorities 


- 
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to  the  exploitation  of  particular  reserves,  at  least 
through  the  mechanism  of  pipeline  regulation,  is  lost 
where  common  carrier  status  is  imposed.  It  was  suggested 
in  Chapter  IV  that  such  considerations  should  be  funda¬ 
mental  to  the  regulation  of  pipelines.*^29)  It  is  sub¬ 
mitted  that  the  general  imposition  of  common  carrier  ob¬ 
ligations  on  pipelines  is  contrary  to  the  approach  sugg¬ 
ested  there. 

In  any  event,  it  is  submitted  that,  for  reasons 
discussed  below, ^  ^  the  concept  is  inappropriate  for 

government -owned  and  operated  pipelines. 


(ii)  The  "Directions  to  Convey"  Approach: 

It  is  submitted  that  the  approach  adopted  in 
most  of  the  Australian  Acts  of  providing  a  procedure  where¬ 
by  pipelines  may  be  directed  to  carry  for  outside  shippers 
is  the  better  mechanism.  Most  importantly,  it  permits 
flexibility  within  which  particular  applications  can  be 
considered  on  a  case  by  case  basis  in  the  context  of  the 
general  concerns  about  priorities  to  be  given  to  exploit¬ 
ation  of  reserves,  as  discussed  earlier. Obviously 

however,  limitations  such  as  those  found  in  the  Western 

('3  2') 

Australian  Act  should  not  be  a  feature  of  such  pro¬ 


visions. 
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(iii)  Common  Carrier  without  Common  Purchaser: 

The  examination  of  the  American  history  in  Chap¬ 
ter  III  demonstrated  that  denial  of  access  to  pipelines 
is  only  one  aspect  of  the  problems  faced  by  independent 
producers  in  that  jurisdiction.  t33)  In  particular,  the 
question  was  raised  as  to  the  effectiveness  of  protecting 
access  to  pipelines  for  independent  producers  if  they  were 
denied  access  to  markets . (34 5  Obviously,  the  need  to  pro- 
tect  independent  access  to  pipelines  only  arises  if  there 
is  independent  access  to  markets. 

The  Alberta  legislation  recognizes  this  aspect 

of  the  problem  by  providing,  along  with  its  provisions 

whereby  a  pipeline  may  be  declared  to  be  a  common  carr- 
(35)  , 

ier,  that  a  purchaser  may  be  declared  to  be  a  common 

purchaser  from  designated  pools.  C36)  Each  common  purcha- 
ser  is  then  under  an  obligation  to  purchase  oil  or  gas 
offered  to  him  "without  discrimination  in  favour  of  one 
producer  or  owner  as  against  another  in  the  same  pool", 
without  discrimination  between  any  pools  designated  in 
the  declaration  and  without  discrimination  in  favour  of 
any  production  in  which  he  has  any  interest.  Furthermore, 
the  owner  or  operator  of  a  gas  processing  plant  may  be 
declared  to  be  a  common  processor  of  gas  in  which  case  he 
is  obliged  to  process  gas  "which  may  be  made  available 
for  processing  in  his  plant  without  discrimination".  (37) 
These  powers  are  in  fact  rarely  used  but  their  potential 
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use  undoubtedly  discourages  pipelines,  purchasers  and  pro¬ 
cessors  from  adopting  discriminatory  practices. 

Similar  powers  should  be  included  in  the  Austra¬ 
lian  legislation  for,  in  their  absence,  provisions  for 
common  carrier  obligations  or  directions  to  convey  may 
provide  only  illusory  protection.  If  interference  with 
the  forces  of  the  free  market  is  justified  to  the  extent 
of  requiring  pipelines  to  convey  outside  oil  and  gas  in 
particular  cases,  it  is  equally  justified  to  require  pur¬ 
chasing  and  processing.  Indeed,  the  former  may  be  useless 
without  the  latter.  However,  for  similar  reasons  to  those 
discussed  m  relation  to  the  relative  merits  of  the  common 
carrier  and  directions  to  convey  approaches,*'38'*  it  is 
submitted  that  the  powers  should  be  drafted  in  the  form  of 
directions  to  purchase  and  directions  to  process  rather 
than  in  the  particular  form  of  the  Alberta  precedent. 


(iv)  Application  to  Government  Pipelines: 

In  rejecting  the  Senate  amendment  to  the  federal 
Pipeline  Authority  Aot3  ('39'1  attempting  to  deem  the  Auth¬ 
ority  to  be  a  common  carrier,  the  House  of  Represent¬ 

atives  gave  the  following  reasons,  in  part:*-4"^-* 

Clause  16A  would  reduce  the  Pipeline 
Authority  to  the  status  of  a  common 
carrier,  and  substitute  public  invest¬ 
ment  for  what  would  otherwise  be  a 
substantial  private  obligation  to  in¬ 
vest  in  its  own  pipeline.  The  Senate 
amendment,  imposing  the  obligation  on 
the  Authority  to  accept  petroleum  at 
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any  point  on  its  pipelines,  for  deliv¬ 
ery  to  any  other  point  on  such  pipe¬ 
lines,  would  completely  frustrate  oper¬ 
ation  of  the  pipeline  by  the  Pipeline 
Authority,  and  in  particular  its  powers 
under  clause  13  to  buy  and  sell  natural 
gas  on  its  own  account. 

The  objective  of  the  Government  is  to 
establish  a  national  pipeline  grid  for 
the  transmission  of  gas  at  a  uniform 
price,  and  ensuring  continuity  of  sup¬ 
ply.  Each  Australian  producer  of  nat¬ 
ural  gas  claiming  its  rights  from  the 
Pipeline  Authority  as  a  common  carrier 
could  set  up  a  rival  and  excessive 
pricing  structure,  according  to  its 
whim  and  belief  as  to  what  maximum  re¬ 
turns  it  could  obtain. 

It  is  submitted  that  these  reasons  are  legitimate  in  the 
particular  context  of  the  federal  legislation  but,  more 
importantly,  they  suggest  a  broader  rejection  of  the  app¬ 
lication  of  common  carrier  principles  to  government  pipe¬ 
line  authorities . 

Common  carrier  status  for  a  particular  instru¬ 
mentality  is  incompatible  with  the  exercise  by  that  in¬ 
strumentality  of  regulatory  functions,  particularly,  as 
the  reasons  above  show,  in  relation  to  pricing.  Therefore, 
it  is  submitted  that  the  former  Victorian  Pipelines  Com¬ 
mission  should  not  have  been  established  as  a  common  car- 
(42) 

rier-  Nor  should  the  Natural  Gas  Pipelines  Authority 

of  South  Australia  have  such  status  imposed  upon  it.  It 
has  been  seen  that  the  particular  provisions  of  the  South 
Australian  Act  probably  do  not  achieve  this  in  any  event,  ^3) 
but  the  objection  should  be  that  the  present  provisions  be 


- 
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repealed  rather  than  that  they  be  clarified  to  impose  com¬ 
mon  carrier  status.  It  is  true  that  the  South  Australian 
Authority  does  not  directly  function  as  a  price  regulator 
with  a  power  to  buy  and  sell  natural  gas  but,  as  discussed 
earlier,  it  clearly  plays  an  indirect  role  in  the 

pricing  process  and  in  determining  government  take  from 
the  exploitation  of  South  Australian  gas  reserves.  Any 
obligation  to  carry  gas  for  outside  parties  on  a  common 
carrier  basis  is  inconsistent  with  these  aspects  of  its 
responsibilities . 

However,  it  may  be  that  some  form  of  a  power 
to  direct  government  authorities  to  convey  particular 
shipments  of  oil  or  gas,  as  found  under  the  other  Aus¬ 
tralian  pipeline  legislation,  might  be  considered.  The 
considerations  discussed  in  relation  to  imposing  common 
carrier  status  on  government  pipelines  would  not  apply 
with  equal  force  to  such  an  approach  as  the  question  of 
whether  any  particular  direction  would  interfere  with  the 
authority's  other  responsibilities  could  be  considered  in 
deciding  to  give  or  refuse  the  direction.  It  is  submitted 
that  the  question  of  applying  the  directions  to  convey 
approach  to  government  pipeline  authorities  is  really  one 
of  deciding  the  extent  to  which  the  authority  is  to  be 
independent  of  government  influence  in  the  execution  of 
its  responsibilities. 
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CHAPTER  VIII 


CONCLUSIONS 


The  aim  of  this  study  has  been  to  identify  the 
major  issues  involved  in  the  regulation  of  oil  and  gas 
pipelines  in  Australia  and  with  which  it  would  be  expected 
that  the  Australian  pipeline  legislation  should  deal. 

This  process  of  identification  has  been  undertaken  in  the 
context  of  the  construction  and  operational  techniques 
employed  by  the  industry,  in  the  light  of  the  histories 
of  the  regulation  of  the  industry  in  the  United  States  of 
America  and  Canada  and,  generally,  in  terms  of  the  Aus¬ 
tralian  setting.  The  existing  Australian  legislation  has 
been  examined  with  a  view  to  assessing  the  extent  to 
which  it  does  in  fact  deal  with  what  are  submitted  to  be 
the  major  issues.  Conclusions  on  particular  aspects  of 
these  issues,  and  on  the  effectiveness  of  the  existing 
legislation  in  dealing  with  them,  have  already  been  drawn 
during  the  course  of  the  foregoing  discussion  and  it  re¬ 
mains  only  to  summarize  them  generally  in  the  context  of 
the  overall  study. 

In  Chapter  IV,  the  major  issues  involved  in 
the  regulation  of  oil  and  gas  pipelines  in  Australia  were 
discussed  under  seven  headings. 

In  relation  to  the  first  three  of  these  -  the 
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control  of  entry  into  the  pipeline  business  in  terms  of 
the  commitment  of  reserves  to  markets,  decentralize- 
tion  and  the  question  of  who  should  build  pipe  1  ine s ^ 
-  it  is  submitted  that  the  existing  legislation  is  gener¬ 
ally  inadequate.  All  three  are  really  aspects  of  the  con 
trol  of  entry  into  the  pipeline  business  and  the  legisla¬ 
tion  addresses  itself  to  this  only  to  the  extent  of  re¬ 
quiring  pipelines  to  be  licensed  and  not  in  terms  of  what 
have  been  submitted  are  the  real  issues  involved  in  any 
decision  to  construct  oil  or  gas  pipelines. 

It  is  a  failing  which  could  be  easily  remedied 
by  the  legislative  statement  of  criteria  in  accordance 
with  which  entry  should  be  controlled.  It  is  readily 
acknowledged  that  phrases  such  as  "the  public  interest" 
or  "public  convenience  and  necessity"  are  in  many  respects 
hollow  platitudes.  Their  mere  statement  does  not  resolve 
any  questions  but  it  is  submitted  that  it  does  establish 
that  the  issues  involved  go  beyond  a  question  of  merely 
licensing  an  activity.  Furthermore,  there  is  of  course 
no  reason  why  criteria  should  be  stated  only  in  such 
broad  terms. 

The  criticism,  it  is  submitted,  may  be  of  equal 
validity  as  applied  to  government -owned  pipeline  author¬ 
ities.  While  there  is  undoubtedly  a  difference  between 
regulating  an  activity  and  undertaking  that  same  activity 
directly  (a  difference  which  perhaps  has  not  been  fully 


. 


25  2  . 


appreciated  as  applied  to  pipelines  in  Australia  to  date), 
the  same  issues  arise,  but  for  determination  by  a  differ¬ 
ent  instrumentality  and  at  different  stages.  Again,  a 

statement  of  appropriate  criteria  may  at  least  serve  to 
identify  those  issues. 

A  question  related  to  that  of  merely  licensing 
pipelines  without  reference  to  the  issues  involved  in  that 
process  arises  from  the  different  considerations  involved 
m  the  regulation  of  oil  pipelines,  on  the  one  hand,  and 
natural  gas  pipelines,  on  the  other  hand.  These  differ¬ 
ences  stem  mainly  from  the  differences  in  the  methods  of 
operation  of  each  but  they  go  beyond  technical  questions 
to  fundamental  issues  of  energy  policy,  particularly  in 
relation  to  the  question  of  committing  reserves  to  mar¬ 
kets.  They  are  differences  which,  it  is  submitted,  have 
not  been  appreciated  by  the  framers  of  the  Australian 
legislation,  as  witness  the  fact  that,  with  the  exception 
of  the  operation  of  gas  pipelines  by  government -owned 
authorities  in  Victoria  and  South  Australia,  both  oil  and 
gas  pipelines  are  regulated  on  the  same  terms  and  without 
distinction  between  the  two.  This  is  not  to  suggest  that 
gas  pipelines  must  operate  in  the  way  in  which  they  have 
historically,  nor  that  separate  regulatory  structures  are 
required  for  each  form  of  petroleum  transportation.  The 
two  may  be  quite  satisfactorily  regulated  by  the  same 
mechanism,  but  it  is  submitted  that  an  appreciation  of 
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the  different  considerations  raised  by  each  is  fundamental 
to  a  proper  resolution  of  the  issues  involved  in  regula¬ 
tion.  The  broad  issues  may  be  the  same  in  each  case  but 
the  different  considerations  may  require  different  solu¬ 
tions  to  those  issues. 

The  next  issue  identified  in  Chapter  IV  was  that 
of  controlling  pipeline  charges  for  the  transportation  of 
petroleum. There  are  really  two  aspects  to  this  issue. 
The  first  relates  to  the  basis  on  which  pipelines  should 
charge  for  their  services.  Again,  the  Australian  legis¬ 
lation  does  not  address  itself  to  this  question.  It  is 
perhaps  understandable  that  the  question  would  not  have 
arisen  under  the  general  pipeline  legislation  but,  in  re¬ 
lation  to  the  legislation  establishing  the  government- 
owned  authorities,  some  directives  as  to  the  basis  on 
which  these  authorities  were  to  approach  the  determina¬ 
tion  of  pipeline  charges  should  have  been  included. 

The  second  aspect  of  controlling  pipeline 
charges  arises  in  the  context  of  regulating  competitive 
abuses  and,  similarly,  has  not  been  considered  in  the 
legislation.  As  a  minimum,  it  is  submitted,  the  legis¬ 
lation  should  provide  for  the  filing  of  pipeline  tariffs 
and,  furthermore,  should  establish  a  system  of  adminis¬ 
trative  review  for  ensuring  that  these  are  just  and 
r e  as  onab 1 e . 

The  broad  issue  of  controlling  competitive 
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abuses  generally  has  been  dealt  with  through  the  mech¬ 
anism  of  providing  that  directions  to  convey  may  be  given 
to  pipeline  licensees.  It  is  submitted  that  this  pro¬ 
cedure  is  a  most  desirable  one,  subject,  however,  to  the 
qualification  that  it  should  be  extended  from  mere  convey 
ance  to  processing  and  purchasing. 

The  last  two  issues  of  pollution  control  and 
safety(7)  and  expr opr iat i on  (8 )  have  been  specifically 
dealt  with  in  the  pipeline  legislation  and  the  provisions 
relating  to  them  are  generally  satisfactory. 

In  Chapter  V,  the  alternative  approaches  to  the 
application  of  pipeline  legislation  were  discussed  .  ^ 
While  the  matters  discussed  there  were  not  listed  separ¬ 
ately  as  one  of  the  major  issues  with  which  the  pipeline 
legislation  should  deal,  it  is  submitted  that  they  raise 
an  overall  consideration  within  which  the  other,  specif¬ 
ically  enumerated  issues  might  be  embraced.  That  over¬ 
all  consideration  is  the  role  of  pipeline  regulation  in 
the  broader  context  of  energy  regulation  and  from  it 
stems  the  most  important  conclusion  of  the  study.  It  is, 
in  a  sentence,  that  the  Australian  pipeline  legislation 
deals  with  oil  and  gas  pipelines  in  isolation  from,  and 
m  ignorance  of,  their  function  as  an  integral  component 
of  the  oil  and  gas,  and,  indeed,  energy  industries  gen¬ 
erally.  In  particular,  it  might  be  concluded  that  the 
legislation,  generally,  merely  licenses  rather  than  regu¬ 
lates  oil  and  gas  pipelines. 
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